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1. OVERVIEW

1.1 GENERAL CONDITIONS

The following data is intended to form the basis for submission of proposals to provide Construction
Manager-at-Risk (“CMAR”) services in connection with the design and construction of the New Gaisman
Community Center and Soccer Fields (the “GCC”). This material contains general conditions for the
procurement process, the scope of service requested, contract requirements, instructions for
submissions of proposals, and submission forms that must be included in the proposal. The RFP should
be read in its entirety before preparing the proposal. All materials submitted pursuant to this RFP shall
become the property of the City of Memphis.

To the extent permitted by law, all documents pertaining to this Request for Proposals shall be kept
confidential, to the extent necessary for review, until the proposal evaluation is complete. No
information about any submission of proposals shall be released until the process is complete, except
to the members of the Evaluation Committee established by the City and other appropriate designated
City staff. All information provided shall be considered by the Evaluation Committee in making a
recommendation to enter into an agreement with the selected consultant.

Any inquiries, suggestions or requests concerning interpretation, clarification or additional information
pertaining to the RFP shall be made in accordance with the requirements listed in Section 4.5 Initial
Questions Submission, Final Questions Submission. The City of Memphis is not responsible for oral
interpretations given by any City employee, representative, or others. The issuance of written addenda
is the only official method whereby interpretation, clarification, or additional information can be
given. Any questions or concerns not submitted by the stated time and date will be deemed
waived.

If any addenda are issued to this Request for Proposals, the Purchasing Division will post them to the
City's website at https://www.memphistn.gov/business/rfps-rfgs/. Submitting organizations are strongly

encouraged to view this website often to see if addenda are posted. Failure of any proposer to receive
such addendum or interpretation shall not relieve such proposer from any obligation under his proposal
as submitted. All addenda so issued shall become part of the Contract Documents.

The City of Memphis reserves the right to (a) accept or reject any and/or all submissions of proposals;
(b) to waive irregularities, informalities, and technicalities; and (c) to accept any alternative submission of
proposals presented which, in its opinion, would best serve the interests of the City. The City shall be
the sole judge of the proposals, and the resulting negotiated agreement that is in its best interest,
and its decision shall be final. The City also reserves the right to make such investigation as it deems
necessary to determine the ability of any submitting entity to perform the work or service requested.
Information the City deems necessary to make this determination shall be provided by the submitting
entity. Such information may include, but is not limited to, current financial statements by an
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independent CPA, verification of availability of equipment and personnel, and past performance
records.

1.2 OBJECTIVE

The City of Memphis (COM) is soliciting proposals for qualified firms to provide Construction Manager-at-
Risk (CMAR) services as it relates to the design of the New Gaisman Community Center and Soccer Fields
(GCC). MFA, a joint venture, is serving as the owner’s representative for the GCC. The successful firm will
be asked to assist the COM with routine and customary CMAR services described below. Procurement of
the CMAR will be based on the firm’s qualifications and experience on similar projects, qualifications of
personnel to be assigned to the project, fees and costs, and the additional criteria set forth in this RFP.
The COM will award the CMAR contract to the proposer with the best proposal, as determined by the
City.

The COM, has issued this Request for Proposals (RFP) to define the minimum service requirements; solicit
qualifications and proposals; detail response requirements; and outline the COM’s process for evaluating
submissions and selecting the CMAR which shall assist in the final design process and construction of:

GCC

Total Estimated cost for this project is $9,741,463.

Estimated Gross Building Square Footage: 22,254

Estimated Gross Square Footage of Elevated Walking Track over Gymnasium: 6,070

Two (2) Lit Regulation Size Soccer Fields and Accompanying Walking Trails

The COM, through the Accelerate Memphis Initiative has contracted Looney Ricks Kiss LLC. to serve as
the architect of record for this project. The CMAR shall provide consulting, pre-evaluation, scheduling,
and estimating/cost control services (one pre-construction phase estimate at 100% Design
Development) during the production of final construction document phase of the Project, and, as the
CMAR during construction, shall hold the trade contracts and provide the management, administration,
and construction services during the construction phase. The CMAR shall competitively procure and
contract with the trade contractors and assume the responsibility and the risk of construction delivery
within the specified cost and schedule terms, after providing a Guaranteed Maximum Price (GMP) for
the scope of work for Infrastructure and Construction of the GCC. The COM owns the Gaisman
Community Center campus and shall own all completed structures and improvements.

1.3 DESIGN DOCUMENTS

Current 50% Schematic Design Documents and Narrative for the GCC are attached hereto as Exhibit 1.
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2. SCOPE OF SERVICES

2.1 PHASE OVERVIEWS

The successful firm will work with the COM to help ensure reasonable and practical design, and quality
construction management to include pre-construction cost estimating services, trade contractor bidding
and negotiation, and management of construction.

The primary activities to be performed include but are not limited to the following:

1. Consultation During Project Development: The CMAR will attend regular meetings with the Program

manager and Architect during the development of design to advise on site use and improvements,
selection of materials, building systems and equipment. The CMAR will be responsible for providing
recommendations on construction feasibility, availability of materials and labor, time requirements
for installation and construction, and factors related to cost including costs of alternative designs or
materials, preliminary budgets, and other cost alternatives. Any material or system proposed by the
CMAR shall, upon acceptance by the COM and the Program Manager and Architect, become a part of
the Contract Documents.

2. Establishment of the GMP: The CMAR will finalize the GMP within the agreed to project budget and
the timeframes established in the COM/CMAR agreement.

3. Review of Contract Documents: Without assuming any of the design responsibility, the CMAR will

review the Drawings and Specifications as they are prepared, recommending alternative solutions
whenever design details affect construction feasibility or schedules. The CMAR shall concentrate on
ways to reduce both the construction costs and schedule without impacting project scope.

4. Construction Planning: The CMAR will recommend for purchase and expedite, with the COM’s

approval, the procurement of long-lead items to ensure their delivery within the approved
construction schedule. The CMAR’s scope of work in the construction planning will include: making
recommendations regarding the division of work in the drawings and specifications to facilitate
bidding and awarding of trade contracts; and allowing for phased construction, taking into
consideration such factors as time of performance, availability of labor, overlapping trade
jurisdictions, and provisions for temporary facilities. The CMAR will review the drawings and
specifications with the Consultant to eliminate areas of conflict and overlapping in the work to be
performed by various trade contractors and prepare prequalification criteria for bidders for the COM’s
approval.

5. Bidding: The CMAR will develop trade contractor or subcontractor interest in the Project and, as
working drawings and specifications are completed, take competitive bids on the work from the
various Trade Contractors. The COM has established the EBO participation goals for the project (44%
MBE and 6% WBE), and the CMAR will be responsible for presenting an EBO Participation plan to the
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COM for approval prior to the award of the first Trade Contract bid package. After analyzing the bids,
the CMAR will award trade contracts with the COM’s approval of such contracts being awarded. The
CMAR will prepare and distribute all bidding documents or bid packages and will conduct pre-award
and post-award conferences with successful bidders as necessary to protect the interests of the COM.

Project Control and Supervision of the Work: The CMAR will monitor and coordinate the work of the

trade contractors so as to complete the project for the GMP in full accordance with the plans and
specifications and no later than the substantial completion date as established in the terms of the
COM/CMAR agreement. The CMAR will use a project management system such as PROCORE, or
approved equal.

Project and Site Management. The CMAR will maintain a competent full-time staff at the Project site

including a full time Project Manager-at-Risk to supervise and ensure that the work and progress of
the trade contractors is in full compliance with the Plans and Specifications and Substantial
Completion Date. All changes in key staff must be approved by the COM.

Permits, Licenses, Laws & Regulations: The CMAR or Trade Contractor shall secure and pay for all fees,

licenses, and permits required to lawfully perform the work. The CMAR or Trade Contractor shall
comply with all laws, ordinances, rules, regulations, and orders of any public authority having
jurisdiction over the work.

Physical Construction: The CMAR will ensure all supervision, labor, materials, construction equipment,

tools and supplies which are necessary to complete the work in accordance with the Contract
Documents are in place.

Cost Control & Change Orders: The CMAR will develop and monitor an effective system of Project cost
control. The CMAR will develop cash flow reports and forecasts as needed by the COM. If the COM
has a change in scope resulting in a Change Order, as applicable, a change Order will be issued to

increase or decrease the GMP. The CMAR will develop and implement a system for the preparation,
review and processing of Change Orders and/or Construction Changes and recommend necessary or
desirable changes to the COM.

Trade Contractors: The CMAR shall enter into direct contracts with subcontractors (“Trade Contracts”

and “Trade Contractors” respectively) and shall be fully responsible for their work, including the
timeliness, quality and price of the work. The CMAR will review and process all applications for
payment by Trade Contractors for monthly progress and final payments. The CMAR shall pay all Trade
Contractors directly. The CMAR shall require that the Trade Contractors furnish an acknowledgment
of payment/waiver of lien with each application for payment certifying that money has been received
for performance of their Trade Contract during the previous payment period and waiving any right to
file or assert a mechanic's and materialmen's lien. All CMAR responsibilities related to the contracting
with and oversight of Trade Contractors will be conducted as specified in the CMAR/COM Agreement.
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Start-up: CMAR shall be responsible for obtaining all occupancy permits. CMAR will direct the checking
of utilities, operations systems, and equipment for readiness and will assist in their initial start-up and
testing by the Trade Contractors.

Order and Safety: The CMAR shall be responsible at all times for enforcing strict discipline and good
order among its employees and/or the Trade Contractors. The CMAR shall provide and oversee all
safety orders, precautions and programs necessary for the safety of the work. The CMAR will develop
a safety program, which will be implemented throughout the duration of the project, and a copy shall
be furnished to the COM.

Project Closeout: The CMAR shall coordinate post-construction activities including systems training
and the assembly of guarantees, manuals, and other close-out documents; the resolution of all
“punch-list” items to the COM’s satisfaction; systems commissioning activities; supervise furniture
and equipment deliveries and installation; and submit record drawings for review and approval by the
Design Team and the COM.

2.2 INSURANCE REQUIREMENTS

Insurance requirements for this project are included in Article 17 of the sample contract, attached as
Exhibit 8.

2.3 DURATION

50% Schematic Design October 12, 2021

100% Schematic Design November 8, 2021

DD Complete February 3, 2022

CD Complete June 3, 2022

CMAR Trade Contractor Bidding and Negotiation June 3, 2022 - August 4, 2022
GCC Construction August 4, 2022 — October 4, 2023

**Schedule is subject to change by COM.
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3. PROPOSAL RESPONSE

This Section describes the contents of Proposer’s Proposal and provides an outline of how the
Proposer should organize it. Proposer’s Proposal will not be considered responsive unless it fully
complies with the requirements in this Section, as well as the additional instructions provided in
Section 4.6 regarding the required Proposal formats and submission process.

Specifically, Proposer’s Proposal shall include each of the sections referenced in the table below.
The preferred method of submittal is in a three-ring binder with tabbed sections. The
requirements for each of these Proposal sections are described in more detail in this Section.

PROPOSER'S PROPOSAL WILL BE DISQUALIFIED FROM THIS RFP PROCESS IF THE PROPOSER FAILS
TO CONFORM TO THE PROPOSAL INSTRUCTIONS IN THIS SECTION.

Sections and Topics

Section 1 — Cover Letter

Section 2 — Non-Collusion Affidavit

Section 3 — Criminal and Civil Proceedings Disclosure

Section 4 — Executive Summary

Section 5 — Qualifications

Section 6 — Relevant Experience and Track Record of Delivering Projects On Time and On
Budget

Section 7 —Proposed Project Approach

Section 8 - Pricing

Section 9 — Equal Business Opportunity (EBO) Program

3.1 COVER LETTER

Proposer’s Proposal shall contain a cover letter acknowledging Proposer's understanding of the RFP
process and requirements set forth in this RFP, including its commitment to its Proposal. The cover
letter shall be signed by an authorized representative of Proposer's company.

Provide agency’s name, address, web address, telephone and fax numbers. Please include name, title
and e-mail address of the individual who will serve as agency’s primary contact. Describe your agency’s
ownership.
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3.2 NON-COLLUSION AFFIDAVIT

Please use the form provided in Exhibit 3.

3.3 CRIMINAL AND CIVIL PROCEEDINGS DISCLOSURE

Please use the form provided in Exhibit 4.

3.4 EXECUTIVE SUMMARY

Identify the name of the firm, location of the main office, how many years the firm has been in business
under the present name and current ownership, total staff, project volume in 2021 and anticipated project
volume in 2022 and 2023. Indicate the firm’s single project and aggregate project bonding capacities.
Confirm the firm’s ability to provide a performance and payment bond in the amount of 100% of the
contract form if the team is selected for the project.

3.5 QUALIFICATIONS

An organizational chart identifying the lead firm and other members of the project team, including sub-
consultants, if any, who would be assigned to the project. This chart should clearly delineate the roles
and responsibilities of the various team members.

Background information about the team members, including: professional registrations and
certifications, listing applicable state(s); office location; position title; length of service in current
position; and role in past projects of a similar nature. Resumes or bios of team members may be
included.

3.6 RELEVANT EXPERIENCE AND TRACK RECORD OF DELIVERING PROJECTS ON TIME AND
WITHIN BUDGET

Written references from three recent, similar projects. The references provided should be on the
customer’s company letterhead and should include a description of the work, the date and cost of
services performed, and a description of the customer’s experience with the Proposer throughout the
construction process.

A description of five (5) of Proposer’s projects from the past five (5) years with information about
project scope, project budget, and whether the project was delivered on time and within budget. If the
example projects are currently under construction, please indicate the percentage of completion and
describe any deviation from the GMP.
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3.7 PROPOSED PROJECT APPROACH

Description of the Proposer’s capability and approach to deliver the CMAR services including:

= Description of the project team’s capability to provide CMAR services with a GMP, particularly
for public organizations or governments. Describe CMAR’s capability to perform necessary
construction management services for similar type projects.

= Description of the project team’s ability, capacity and methodology to staff and manage this
project properly to meet COM’s schedule.

= A narrative project approach description of the processes to be utilized during the pre-
construction phase, including: (a) Providing design coordination and review with the Consultant;
(b) Addressing and incorporating constructability issues into the design; (c) Providing cost
estimating and value engineering including GMP; and (d) Explaining how issues will be addressed
to revise or develop the Consultant’s design to meet the project construction budget.

= A narrative for the delivery method that includes information that details: (a) The types and
qualifications of the trade work for the project type; and (b) The manner that trade contractor
bids will be solicited and awarded.

3.8 PRICING
Proposer shall use the form included in Exhibit 5 for this section.

3.9 EQUAL BUSINESS OPPORTUNITY (EBO) PROGRAM

At the time of response, the CMAR shall submit a letter of intent describing its plans to achieve the
minority and women owned business participation goal set forth below.

During the sub-contractors bidding phase of the project, the CMAR will be required to complete a
participation plan for approval by the COM. See the following pages for descriptions and forms.

Equal Business Opportunity Program

This contract will be subject to the requirements of the City of Memphis Ordinance #5622 which
establishes the Equal Business Opportunity (“EBO”) Program. It is up to the Proposer to ensure that all
requirements of this ordinance are met. The Ordinance may be accessed on the City’s website at
www.memphistn.gov under “Doing Business”. The intent of the EBO Program is to increase the
participation of locally owned minority and women owned business enterprises (“M/WBE”) in the City’s
purchasing activities. Toward achieving this objective, the M/WBE participation goal for this solicitation
is 44 MBE% and 6% WBE. The percentage of M/WBE participation is defined as the dollar value of
subcontracts awarded to certified minority and/or women business enterprises divided by the total
proposed base bid amount.
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Participation Plan

The Participation Plan must include: (1) level and dollar amount of participation your firm anticipates to
achieve in the performance of contract resulting from this RFP; (2) the type of work to be performed by
the M/WBE participation; and (3) the names of the M/WBEs the Proposer plans to utilize in the
performance of the contract resulting from this RFP.

Good Faith Efforts Documentation

If a Proposer proposes an M/WBE percentage less than the established goal, the Proposer must, at the
time of the response, submit a Good Faith Efforts statement accompanied by the appropriate
documentation justifying its submitted M/WBE percentage. The ability of the Proposer to perform the
work with its own work force will not in itself excuse the Proposer from making good faith efforts to
meet participation goals. The determination of whether a Proposer has made a good faith effort will be
made by the City’s Contract Compliance Officer, Director of Finance and the Purchasing Agent, prior to
the award of the project.

Eligible M/WBE Firms

To qualify as an M/WBE firm, per the requirements of City of Memphis Ordinance #5384, a firm must be
included on the City’s list of certified M/WBE firms. One or a combination of several M/WBEs may be
utilized to meet the established goal.

Requests for verification must be submitted to the City's Contract Compliance Office listed below:

City of Memphis; Phone 901-636-6210; Fax 901-636-6560
Business Diversity & Compliance

125 North Main Street, Suite 546

Memphis, TN 38103

The form below shall be completed when the selected CMAR submits the GMP:
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CITY OF MEMPHIS
EQUAL BUSINESS OPPORTUNITY PROGRAM COMPLIANCE FORM
PROJECT TITLE:

Project M/WBE GOAL: __ %

The following sections must be completed by bidder. A certified subcontractor or supplier is defined as a
firm from the list of certified firms provided with this specification.

Bidder's Name
Section A - If the bidder is a certified firm, so indicate here with a check mark.

MBE WBE

Section B - Identify below those certified firms that will be employed as subcontractors or suppliers on
this project. By submitting this bid, the bidder commits to the use of the firms listed below.

S = Show the dollar value of the subcontract to be awarded to this firm
% = Show the percentage this subcontract is of your base bid
M/WBE = Show by inserting an M or W whether the subcontractor is an MBE or WBE

S/ % M/WBE SERVICE CERTIFIED SUBCONTR. NAME, ADDRESS, TEL. #
Total S %
MBE
WBE

THIS FORM and SUPPORTING DOCUMENTATION MUST BE SUBMITTED WITH THE BID OR THE BID WILL
BE CONSIDERED NON-CONFORMING.
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CITY OF MEMPHIS
GOOD FAITH EFFORT DOCUMENTATION FORM

To The Honorable Mayor City of Memphis, Tennessee
From:

PROPOSER NAME

PROJECT TITLE:
Enclosed please find the required documents:

Said Bidder did / or did not attend the project pre-bid meeting.

*Copies of all written notification to City of Memphis M/WBE listed firms. (Please attach list of all
firms notified, detail how they were notified and when).

Said Bidder did / or did not select economically feasible portions of the work to be
performed by M/WBE firms.

*List all M/WBE firms with which negotiations took place. (Attach list. If no negotiations were held,
please state so.) Provide names, addresses, and dates of negotiations.

*Statement of efforts to assist M/WBE firms, with bonding, insurance, financing, or with document
review. (Attach list. If no assistance was provided, please state so.)

The Bidder did / or did not use all M/WBE quotations received. If the Bidder did not use all
M/WBE quotations received, list on attached sheets, as required as to the reasons those quotes were
not used.

*List (on attached sheets as required) all M/WBE firms contacted that the bidder considered not to be
qualified, and a statement of the reasons for the bidder’s conclusions. If no firms were found to be
non-qualified, please state so.

THIS SIGNED FORM AND REQUESTED DOCUMENTATION (noted by an asterisk ‘*’) MUST BE SUBMITTED
WITH THE BID IF THE BIDDER DOES NOT MEET THE REQUIRED M/WBE PROJECT GOAL. IF REQUESTED
DOCUMENTATION IS NOT SUBMITTED THE BID WILL BE CONSIDERED NON-CONFORMING.

Contractor’s Name

Signature Printed or Typed Name and Title
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4. INSTRUCTIONS ON RFP PROCESS

4.1 USE OF INFORMATION

All correspondence about this RFP and the Initiative should be limited to the Principal Contact listed in
Section 4.2 or other designated City personnel or agents.

4.2 PRINCIPAL CONTACT AND INFORMATION REQUESTS

Tim Boyles is the single point of contact (the “Principal Contact”) for all matters relating to this RFP.
Proposer should direct all inquiries to the Principal Contact at:

tim.boyles@memphistn.gov

Proposer should not, under any circumstances, contact any City personnel (including senior City
management or City employees with whom Proposer has an existing business or personal relationship)
to discuss this RFP without the Principal Contact’s prior written consent. Utmost discretion is expected
of Proposer and all other RFP recipients. Any recipient attempting to circumvent this process will risk
elimination from further participation in the bidding process.

4.3 SCHEDULE OF ACTIVITIES

e To accelerate the business transformation, service improvements and cost savings the City
anticipates, the City has developed an estimated timeline for this Initiative. The City will move as
quickly and efficiently as possible to determine the feasibility of each Proposer’s Proposal and to
move forward with term sheet discussions and ultimately conclude an agreement accordingly.

e As aresult, the City requests that the Proposer make a dedicated team available to participate in
the proposal development and evaluation processes as necessary to participate in the activities
and meet the deadlines provided in the table below.

e Itis the City’s option to conduct interviews with selected Proposers. However, in no way is the
City obligated to interview any/all Proposers.

o The City reserves the right to modify or update this schedule at any point in time.
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In no event shall the deadline for submission of the proposal be changed except by written
modification by the City of Memphis Purchasing Department.

Activity Date

Publish RFP October 19, 2021
Pre-Submission Meeting October 26, 2021
Proposer Questions Deadline November 4, 2021
City Response to Questions November 11, 2021
Proposal Submission Deadline November 17, 2021
Finalist Selections — Optional November (Tentative)
Finalist Presentations — Optional (City’s Discretion) November (Tentative)
Negotiations December (Tentative)
Agreement Finalization December (Tentative)

Several of the activities identified in the above table are described in more detail in the remainder of
this Section 4.

4.4 PRE-SUBMITTAL CONFERENCE

There will be a mandatory pre-submission meeting via Zoom on October 26, 2021 at 9:00 AM. The Zoom
meeting can be accessed via the link below:

Join Zoom Meeting
https://us06web.zoom.us/j/86044981478?pwd=aWRpY0JIUjd50HZYdDBremRzcWFPZz09

Meeting ID: 860 4498 1478

Passcode: 847780

One tap mobile
+13126266799,,86044981478# US (Chicago)
+19292056099,,86044981478# US (New York)

The purpose of this meeting is to answer questions regarding the project. The representative attending
the meeting must be an employee of the company that it represents.

Page xvi
Version Date 2/09/2021



Please note that no site tours will be provided. Proposers are strongly encouraged to visit the project site
prior to submitting a proposal to arrive at a clear understanding of the conditions under which the work
is to be performed. Proposers may visit the project site at their convenience, as it is a public park easily
accessible.

4.5INITIAL QUESTIONS SUBMISSION, FINAL QUESTIONS SUBMISSION

Proposer may submit an initial set of questions based on its review of this RFP, by adhering to the
format template provided in Exhibit 6 and submitted as an attached WORD document or as part of the
body of the email (no pdf documents), and sending it via email by 4:00 pm on the date listed in Section
4.3 Schedule of Activities. Questions received after this time and date will not be answered. This email
should be sent to the individual(s) listed in Section 4.2 Principal Contacts and Information Requests, with
the subject heading: “Your company’s name — RFP #52417 —Construction Manager at Risk for the New
Gaisman Community Center— Questions”. The City will post the responses to the questions on the City’s
web site on or before the date listed in Section 4.3 Schedule of Activities. To ensure the fair and
consistent distribution of information, no individual answers will be given. The only official answer or
position of the City will be the one posted via the City's website. Any questions or concerns not
submitted by the stated time and date will be deemed waived.

4.6 PROPOSAL SUBMISSIONS

PROPOSAL SUBMISSION AND DUE DATE

Proposer shall submit, in a sealed packet, one (1) original (clearly marked on the outside of the binder as
“ORIGINAL"), seven (7) complete printed copies, and two (2) CDs or thumb drives containing softcopies
of its entire Proposal (including the signed Cover Letters) on or before the date specified in Section 4.3
Schedule of Activities at 12:00 noon CT, to the addressee provided below:

USPS (or other common carrier) Hand Delivery

City of Memphis City of Memphis
Purchasing Department, Room 354 Main Lobby — Bid Drop Box
125 N. Main Street 125 N. Main Street
Memphis, TN 38103 Memphis, TN 38103

The label should identify the contents as:

Your company name & address.
RFP Title, RFP #XXXXX.

PROPOSALS SUBMITTED AFTER THE DEADLINE OR WHICH STATE THAT INFORMATION WILL BE
PROVIDED ‘AT A LATER DATE’, OR WHICH ARE OTHERWISE INCOMPLETE OR FAIL TO COMPLY WITH
THE REQUIREMENTS SET FORTH IN THIS RFP WILL BE DISQUALIFIED FROM PARTICIPATION IN THIS RFP
PROCESS.

Proposals may not be amended after the submission deadline.
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Notwithstanding any legends on the proposal or any other statements to the contrary, all materials
submitted in connection with Proposer’s response to this RFP will become the property of the City and
may be returned only at the City’s option.

PROPOSAL FORMAT

The City expects the Proposal to be a compilation of various documents, in particular because
Proposer’s Proposal must utilize the RFP response templates, if provided, set forth in the Exhibits in this
RFP.

Proposer shall use Microsoft Office file formats in preparing its Proposal to the maximum extent
possible. All pages should be formatted to print on 8 4" x 11” paper, unless another format is provided
by the response template. Proposer responses should be specific, factual, brief and to the point.

PROPOSAL EXPIRATION DATE

Proposals in response to this RFP shall remain valid for six (6) months from the Proposal due date. The
City may request an extension of time if needed.

PROPOSER DATA

The confidentiality of information and data contained in the firm of contractor’s Proposal shall be
subject to and governed by the Open Records Act and any other Public Records laws with which the City
is legally obligated to comply (including a Freedom of Information Act Request under “FOIA”).

Deadline Extension

The City reserves the right to extend the submission deadline, if such action is considered necessary by
the City.

Ambiguity, Conflict, or other Errors in the RFP

If a Proposer discovers any ambiguity, conflict, discrepancy, omission or other error in the RFP, it shall
immediately notify, in writing e-mail, the City of such error and request modification or clarification of
the document. The Proposer shall include the RFP number, page number and the applicable paragraph
title. The City will issue/post any revisions to the RFP on the City's website (www.mempbhistn.gov). The
Proposer is responsible for clarifying any ambiguity, conflict, discrepancy, omission, or other error in the
Request for Proposals prior to submitting the proposal or any ambiguity, conflict, discrepancy, etc. shall
be waived.

Withdrawing or Amending a Proposal

At any time prior to the scheduled deadline for receipt of proposals, the Proposer may withdraw or
amend its proposal by submitting a written request from the authorized representative whose name
and signature appears on the proposal. A written request to withdraw or amend the proposal must be
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submitted to the individual and address to whom/which the proposal was submitted in accordance with
the section above titled "PROPOSAL SUBMISSION AND DUE DATE."

Acceptance/Rejection of Proposals

The City reserves the right to accept or reject, in whole or in part, any or all proposals submitted. The
City shall reject the proposal of any Proposer that is determined to be non-responsive.

Informalities/Minor Irregularities

The City reserves the right to waive minor irregularities or informalities in a Proposer’s proposal when
the City determines that it will be in City’s best interest to do so. Any such waiver shall not modify any
remaining RFP specifications or excuse the Proposer from full compliance with the RFP specifications
and other contract requirements if the Proposer is awarded the contract.

Proposer indebted to the City

No contract will be knowingly awarded to any organization which, in the City's sole discretion, is in
arrears to the City of Memphis upon any debt or contract, or which is a defaulter as surety or otherwise
under any obligations to the City of Memphis, or which has failed to perform faithfully on any previous
contract with the City of Memphis.

Tax Payments

The City of Memphis is exempt from federal excise, state and local taxes on all purchases and will issue
tax exemption certificates, upon request.

4.7 FINALIST SELECTIONS (OPTIONAL)

The City may select a number of the RFP Proposers who will be asked to give an oral presentation of its
proposal to the City. However, the City is not obligated to interview any Proposer. If interviews are
conducted, the Proposers will be selected based on an evaluation of their Proposals against the criteria
described in Section 5 of this RFP.

4.8 PROPOSER PRESENTATIONS (OPTIONAL)

Details pertaining to the oral presentation phase of the RFP process will be confirmed after Proposal
submission, however the presentations are tentatively scheduled to begin on the date listed in Section
4.3 Schedule of Activities.

If Proposer is one of the RFP recipients asked to give an oral presentation, Proposer should prepare a
comprehensive presentation that concentrates on the business and technical aspects of the Proposal.
PROPOSER’S PROPOSAL WILL NOT BE ALTERED OR ENHANCED DURING THE ORAL PRESENTATION.
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Appropriate visual and written materials are expected, but the format will be left to the discretion of the
Proposer. A soft copy of all presentation materials must be delivered to the Principal Contact at least
one business day before the beginning of the presentation. Proposer should also bring a sufficient
number of printed copies of the materials for the City attendees at the presentation.

The City may provide an agenda or other direction for the Proposer’s presentation based on the City's
initial review of the Proposals.

4.9 CONTRACT AWARD

The award of contract will be made on the basis of the best proposal, as solely determined by the City,
which meets the requirements and criteria set forth in the solicitation. The City will only accept
proposals for the services requested. The proposal submitted in response to this solicitation is not a
legally binding document; however, the contract, which will be based on information provided in the
proposal, becomes legally binding once all parties have signed it. Any contract resulting from this RFP
shall be subject to the City of Memphis General Terms and Conditions set forth in this solicitation and
any additional terms imposed by City. The successful Contractor shall be required to execute the
contract originated by the City of Memphis and satisfy all contract requirements as specified by the City.
Any contract awards and amounts are subject to the availability and appropriation of funds. A sample
City of Memphis contract, subject to change, is attached as Exhibit 8.

4.10 PROTESTS

Any protest of award must be filed in writing with the Purchasing Agent within five (5) calendar days of
the award announcement at the following address, or via email (Tim Boyles —
Tim.Boyles@memphistn.gov):

City of Memphis Purchasing Agent:
125 North Main, Room 354, Memphis, Tennessee 38103.

4.11 MODIFICATION OR TERMINATION OF RFP PROCESS

Subject to the rules and regulations of the City's Procurement Office, including with respect to providing
notification and, where applicable, providing the opportunity to revise proposals, the City reserves the
right to, in its sole discretion, discontinue, amend, supplement, or otherwise change this RFP, the
initiative, the process used for evaluation, and the expected timeline at any time and for any reason,
and makes no commitments, implied or otherwise, that this process will result in a business transaction
with any provider.

4.12 SUPPLEMENTAL INFORMATION

After issuance of this RFP if additional relevant material is produced by or becomes available to the City,
such material will (where appropriate) be transmitted to all RFP participants for their consideration. The
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City will make modifications by issuing a written addendum, which will be posted on the City's website.
Any revisions to the solicitation will be made only by an addendum issued by the City. It is the
responsibility of the Proposer to check the website for possible addenda and should consider such
information in its Proposal. The City will assume that all changes or additional requirements transmitted
have been taken into account in Proposer’s Proposal (including with respect to pricing), unless otherwise
specified.

4.13 NO REPRESENTATIONS OR WARRANTIES

The City makes no representations or warranties regarding the accuracy or completeness of the
information contained in this RFP or otherwise provided by the City through the RFP process. Proposer is
responsible for making its own evaluation of information and data contained in this RFP or otherwise
provided by the City, and for preparing and submitting responses to the RFP. The City has attempted to
validate the information provided in this RFP, but it is possible that Proposer may detect inconsistencies
or potential errors. While Proposer should identify these potential issues in its questions or in an
appendix to its Proposal, Proposer should use the information provided on an “as-is” basis for its initial
Proposal. Information regarding the City and the Initiative may be revised or updated, and republished
for inclusion in a final response.

4.14 PROPOSAL PREPARATION COSTS

Proposer will be responsible for all costs it incurs in connection with this RFP process (including but not
limited to Proposal preparation, personnel time, travel-related costs, and other expenses) and any
subsequent agreement negotiations.
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5. EVALUATION MODEL

5.1 QUALIFYING PROPOSALS

The City will review each submitted Proposal to determine whether it is a Qualifying Proposal. A
Qualifying Proposal is one that meets all the criteria set forth below. All Proposals that do not meet the
requirements of the RFP will be disqualified from this RFP process. A Qualifying Proposal is a Proposal
that:

e Was submitted (in the form and format required) by the due date as specified in Section
4.6.
e Conforms to the requirements of the RFP (as outlined in Section 3).

5.2 EVALUATION OF QUALIFYING PROPOSALS

An evaluation team composed of representatives of the City will evaluate proposals on a variety of
guantitative and qualitative criteria. Upon receipt of proposals, the City will review to determine
whether the proposal is acceptable or non-acceptable based on the criteria outlined below.

The criteria, and their associated point values, by which the evaluation of the proposals will be based is
included as Exhibit 7.
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6. RFP TERMS AND CONDITIONS

The City of Memphis seeks proposals from firms who have the expertise to provide to provide the
products and/or services as is in accordance with this RFP document. This is a Request for Proposal that
may be modified by the City in the selection process.

THE CITY OF MEMPHIS ENCOURAGES THE PARTICIPATION OF SMALL, MINORITY AND WOMEN-OWNED
BUSINESSES IN THE PURCHASING PROCESS.

The City of Memphis is an Equal Opportunity Employer and does not discriminate on the basis of race,
color, national origin, sex, religion, age, or handicap status in employment or in the provision of services.

This procurement may be subject to the requirements of Ordinance No. 5114 which establishes a local
preference for local businesses located within the City of Memphis. A copy of your current Memphis and
Shelby County Tennessee Business Tax Receipt must accompany the proposal for consideration of this
ordinance.

Any protest of award must be filed in with the Purchasing Agent pursuant to Section 4.10 Protests.
Notice of Intent to Award will be emailed to all vendors that submit a valid proposal. The intent to
award notification shall be deemed publicly announced on the date specified on the notice.

Only proposals submitted on the provided form(s) with no changes, additions or deletions to the terms
and conditions will be considered. Proposals containing terms and conditions other than those
contained herein may be considered nonconforming.

No objections with regard to the application, meaning, or interpretation of the specifications will be
considered after the opening of the subject proposals. If there are questions or concerns regarding any
part of plans, terms, specifications or other proposed documents, a written request for interpretation
thereof may be submitted to the City Purchasing Agent prior to the deadline date, pursuant to Section
4.5 Initial Questions Submission, Final Questions Submission. The organization submitting the request
shall be responsible for the prompt delivery of the request. Any interpretation in response to the written
request will be made only by addendum duly issued, and a copy of such addendum will be mailed or
delivered to each organization receiving a set of such documents and/or posted on the City's website.
The City of Memphis will not be responsible for any other explanation or interpretation of the proposed
documents. By submission of its proposal, a proposer shall be deemed to have understood fully the
contents and meaning of the RFP.

All proposals must be signed by an authorized representative of your organization. Unsigned proposals
will be considered nonconforming.

Any contract resulting from the proposals received in response to this solicitation shall be construed in
accordance with and governed by the laws of the State of Tennessee. All actions, whether sounding in
contract or in tort, relating to the validity, construction, interpretation and enforcement of this

Page xxiii
Version Date 2/09/2021



Agreement shall be instituted and litigated in the courts of the State of Tennessee, located in Shelby
County, Tennessee without regard to conflicts of laws principles.

By order of the Mayor of the City of Memphis, Tennessee.
JIM STRICKLAND, MAYOR
Tim Boyles, City Purchasing Agent

Published in The Daily News on October 19, 2021 and October 20, 2021 2 Copies
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INSTRUCTIONS TO PROPOSERS

Proposers shall submit their signed proposal in a sealed envelope INDICATING ON THE OUTSIDE: THE
COMPANY NAME and THE REQUEST FOR PROPOSAL NUMBER.

Proposers must comply with all applicable licensing requirements. Pursuant to the City of Memphis
Charter, Article 71, Section 777 et seq., it is unlawful to operate a business within the limits of the city of
Memphis without possessing a Memphis and Shelby County business license, excepting non-profit
organizations that qualify as tax exempt under Sec. 501(c)(3) of the Internal Revenue Code. Upon award
notification and prior to the City issuing a properly executed purchase order or entering into a contract
with the Proposer, the successful Proposer, whose principal business address is located within the limits
of the city of Memphis, will be required to submit, along with the required insurance and other required
documentation, a copy of (1) the tax-exempt ruling or determination letter from the Internal Revenue
Services; or (2) its current Memphis and Shelby County Business Tax Receipt/License.

Issuance of this RFP does not obligate the City to contract, in whole or in part, for services specified
herein. The City of Memphis reserves the right to cancel this solicitation, in whole or in part, or to reject,
in whole or in part, any and all proposals. Bidders will be notified of any cancellation, and cancellation
of this RFP or any subsequent award will be posted on the City's website.

To request additional information concerning this solicitation, please see Section 4.5 Initial Questions
Submission, Final Questions Submission.

This solicitation shall be in accordance with the City of Memphis Ordinances and Purchasing Policies and
Procedures, which may be amended from time to time.

All materials submitted pursuant to this RFP shall become the property of the City of Memphis.

To the extent permitted by law, all proposals submitted in response to this RFP shall be kept confidential
until the proposals have been evaluated and the intent to award is announced. Until the intent to award
is announced, no information regarding any proposal will be released to anyone, except members of the
Evaluation Committee who are responsible for evaluating the proposals and other appropriate City staff.
All information provided by the Proposer in response to this RFP will be considered by the Evaluation
Committee in evaluating the proposal and making an award recommendation to the City.

The Mayor of the City of Memphis is the only individual who can legally sign contracts on behalf of the
City. Costs chargeable to the proposed contract shall not be incurred before receipt of a fully executed
contract.
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EXHIBITS

EXHIBIT 1 — 50% SCHEMATIC DESIGN DOCUMENTS FOR GAISMAN COMMUNITY CENTER
AND 100% SCHEMATIC DESIGN DOCUMENTS FOR SOCCER FIELDS
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50% Schematic Design

Gaisman
Communi

Center
Memphis, TN

R |< October 18, 2021

Consultants

Landscape Architect: Structural Engineer:

Dolhoff Thomas Design Studio Jamnu Tahiliani & Associates
Civil Engineer: MEP Engineer:

ABES Civil Engineering Innovative Engineering Solutions
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Survey Notes:

1. Survey based upon the record deeds of the subject tract as well as
the record deeds of the adjacent tracts.

2. The bearings of the survey shown hereon are based on the
Tennessee State Plane Coordinate System (GPS) and NAD 83 datum.

3. The survey shown hereon is certified to the assignees shown hereon

for the use of the property conveyance between parties and no other
use is certified or authorized.

4. This firm makes no guarantee as to the title of the property shown
hereon.

5. The survey shown hereon is boundary retracement survey and the

property shown hereon reflects the title documents recorded, including
sell-offs, and road widenings.

6. The property shown hereon does not graphically fall within a special
floodzone areas per FEMA FIRM MAP Panel.
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SURVEY PROVIDED BY SEASIDE ENGINEERING AND SURVEYING, LLC. ON 8/25/21. CONTACT LANDSCAPE ARCHITECT FOR FULL SET
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ADDITIONAL AREA MAY NEED TO BE CLEARED AND GRUBBED OTHER THAN THE AREAS INDICATED IN ORDER FOR THE
CONTRACTOR TO PERFORM HIS WORK. CITY'S REPRESENTATIVE SHOULD BE NOTIFIED PRIOR TO CLEARING.

SMALLER TREES THAT WERE PLANTED WITHIN THE LAST FEW YEARS ARE NOT REFLECTED ON THE SURVEY. CONTRACTOR TO

NOTIFY LANDSCAPE ARCHITECT OF ANY SMALLER TREES THAT WILL BE IMPACTED BY CONSTRUCTION ACTIVITIES TO
TRANSPLANT THE TREES TO DESIRED LOCATIONS.

CONTRACTOR SHALL VISIT THE SITE, TO OBSERVE ACTUAL CONDITIONS. NOT ALL OBJECTS ASSOCIATED WITH THE PROJECT MAY BE SHOWN. THE CONTRACTOR WILL BE RESPONSIBLE FOR THE

REMOVAL OF ALL STRUCTURES, REGARDLESS OF WHETHER OR NOT THEY ARE SHOWN ON THIS PLAN, IF THEY INTERFERE WITH CONSTRUCTION OR THE QUALITY OF THE COMPLETED PROJECT.
CONTRACTOR TO VERIFY WITH THE CITY'S REPRESENTATIVE, THE REMOVAL OF OBJECTS NOT SHOWN ON THIS PLAN, PRIOR TO DEMOLITION.

EVERY EFFORT TO MINIMIZE IMPACTS.

CONTRACTOR SHALL PROTECT ALL NATURAL FEATURES NOT DESIGNATED FOR ALTERATION OR REMOVAL. WHERE ALTERATIONS ARE MADE TO EXISTING FEATURES, CONTRACTOR SHALL MAKE
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EXHIBIT 2 — N/A

For Reference Only
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EXHIBIT 3 — NON-COLLUSION AFFIDAVIT

The Proposer, by its officers and its agents or representatives present at the time of filing this
Proposal, being duly sworn on their oaths say, that neither they nor any of them have in any way,
directly or indirectly, entered into any arrangement or agreement with any other Proposer, or with
any officer of the Owner or Owner’s representative whereby such affiant or affiants or either of them
has paid or is to pay such other Proposer or officer any sum of money, or has given or is to give to
such other Proposer or officer anything of value whatever, or such affiant or affiants or either of them
has not directly or indirectly, entered into any arrangement or agreement with any other free
competition into the letting of the contract sought for by the attached prices that no inducement of
any form or character other than that which appears on the face of the Proposal will be suggested,
offered, paid or delivered to any person whomsoever to influence the acceptance of the Proposal or
awarding of the Contract, nor has this Proposer any agreement or understanding of any kind
whatsoever, with any person whomsoever to pay, deliver to, or share with any other person in any
way or manner, any of the proceeds of the Contractor sought by this Proposal.

Submitted By:

Firm Name

Authorized Signature

Date

SIGNATURES
If PROPOSER is:

A. An Individual

By

(SEAL)
(Individual's Name)

Doing business as
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Business Address:

Phone Number:

B. A Partnership
By

(SEAL)

(Firm Name)

(General Partner)

Business Address:

Phone Number:

C. A Corporation

By

(SEAL)

(Corporation Name)

(State of Incorporation)

By

(Name of Person Authorized to Sign)

Title
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Attest

(Secretary)

Business Address:

Phone Number:

D. A Joint Venture

By

(Name)

Business Address:

By

(Name)

Business Address:

Each joint venture member must sign. The manner of signing for each individual partnership and
corporation that is party to joint venture should be in manner indicated above.
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EXHIBIT 4 — CRIMINAL AND CIVIL PROCEEDINGS DISCLOSURE

PROPOSING FIRM’S DISCLOSURE OF CRIMINAL AND CIVIL PROCEEDINGS

Describe all ongoing and past civil and criminal proceedings within the last 10 years. Indicate the status of current
proceeding and the outcome of closed or completed actions. Also, describe, if any, how the outcome of actions
impacted company business operations. Attach additional pages if necessary.

Note: If no civil and criminal proceedings within the last 10 years, indicate here and return this attachment with

your proposal.
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EXHIBIT 5 — PRICE FORM

REQUEST FOR PROPOSALS FOR CONSTRUCTION MANAGER-AT-RISK -
NEW GAISMAN COMMUNITY CENTER

Please complete the following form and include with the Proposal as item 10.

Having carefully examined all the requirements of this RFP, and any attachments and addenda, the
undersigned proposes to furnish the Construction Manager-at-Risk-at-Risk services as required for this
project on the following terms:

Establishment of the Construction Manager-at-Risk’s Budget Limitation (CMBL): The City of Memphis
has established a CMBL amount of $9,741,463 which includes the pre-construction phase fee, owner’s
contingency, and the construction services GMP proposals.

1. Proposer’s Pre-Construction Phase Fee: Proposer’s Pre-Construction Phase
Fee >

Establishment of the Construction Cost Limitation: Using the CMBL and the
Proposer’s Pre-Construction Phase Fee identified above, the Proposer shall
identify the Construction Cost Limitation (CCL)

2. Construction Manager-at-Risk’s Budget Limitation (CMBL) $9 741 463

3. Owner’s Construction Contingency Included in Item 2

4. Proposer’s Construction Cost Limitation (CCL) (Line 2 minus Line 1) $

5. Proposer’s Construction Phase Fee: Using the CCL identified on Line 4 above,

the Proposer shall identify a Construction Phase Fee Percentage %
6. Proposer’s Estimated Construction Phase Fee Amount (Percentage on Line 5

times CCL in Line 4) S
7. Proposer’s General Conditions Percentage: Using the CCL identified on Line

4 above, the Proposer shall identify a General Conditions Fee Percentage %
8. Proposer’s Estimated General Conditions Amount (Percentage on Line 7 times

CCLin Line 4) S
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Respectfully submitted and Certified by:

Proposer’s Authorized Signature Proposer’s Authorized Signature Printed
Name

Date of Signature

Address

DUNS Number

Contact Person

Contact Person
Email

FAILURE TO USE THIS FORM MAY DISQUALIFY YOUR PROPOSAL.

FAILURE TO INCLUDE BOTH PAGES OF THIS FORM MAY DISQUALIFY YOUR PROPOSAL.
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EXHIBIT 6 — PROPOSER QUESTIONS TEMPLATE

RFP Section QUESTION
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EXHIBIT 7 — EVALUATION CRITERIA

Evaluation Category | Questions/Areas of Evaluation within Categories Total Total
Possible Possible
Points per |Points
Question
Qualifications 25
e Employee professional registrations and
certifications >
e Employee experience and skill level 20
Relevant Experience 25
and Track Record of
Delivering Projects
On Time and Within
Budget
e Customer references 9
e Similar projects delivered on time and
within budget 16
Proposed Project 25
Approach
e Timeframe for implementation
5
e Detailed description of the project team’s
capability to provide CMAR services with a 10
GMP, particularly for public organizations
or governments
e Detailed description of the processes to be
utilized during the pre-construction phase >
e Detailed description of the types and .

gualifications of the trade work for the
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project and the manner that trade
contractor bids will be solicited and

awarded
Pricing Vendor provides a cost-effective and competitive 25
pricing for pre-construction phase fee, construction
phase fee, and general conditions amount
100
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EXHIBIT 8 — CITY OF MEMPHIS SERVICE AGREEMENT SAMPLE CONTRACT

RECITALS

PROJECT NAME
LOCATION AND/OR ADDRESS
MEMPHIS, TN

PROJECT MANUAL

TABLE OF CONTENTS

ARTICLE 1 - SCOPE OF THE WORK

Section 1.1
Section 1.2
Section 1.3
Section 1.4
Section 1.5

The Construction Team

Scope of the Work

Definitions

Intent of the Contract Documents
Errors in Contract Documents

ARTICLE 2 —- CONSTRUCTION MANAGER’S SERVICES

Section 2.1
Section 2.2
Section 2.3

Construction Manager’s Services
Pre-Construction Phase
Construction Phase

ARTICLE 3 - PROGRESS OF THE WORK

Section 3.1
Section 3.2
Section 3.3
Section 3.4
Section 3.5

Commencement and Completion

The Progress Schedule

Extension of Substantial or Final Completion Date
Time Extension and Damages for Delay
Liquidated Damage

ARTICLE 4 - PAYMENT

Section 4.1
Section 4.2
Section 4.3
Section 4.4
Section 4.5
Section 4.6
Section 4.7
Section 4.8

The Cost of the Work

Payment Procedure

Retainage

Payment for Stored Material

Use of Payments

Payment Not a Waiver

Final Payment

The Right of Owner to Withhold Payment

ARTICLE 5 - EQUIPMENT AND MATERIALS

Section 5.1
Section 5.2
Section 5.3
Section 5.4

Materials Provided by Construction Manager
Type of Equipment/Material/Articles Used
Nonconforming Materials

Owner Furnishing Equipment or Fixtures

ARTICLE 6 - AS-BUILT DRAWINGS AND DATA

Section 6.1
Section 6.2
Section 6.3

“As-Built” Drawings
Operation Maintenance Data and Training
Information from Suppliers
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ARTICLE 7 —

Section 7.1
Section 7.2
Section 7.3
Section 7.4
Section 7.5
Section 7.6

ARTICLE 8 - PAYMENT TO TRADE CONTRACTORS FROM CONSTRUCTION

Section 8.1

Section 8.2

TRADE CONTRACTS
Definitions
No Contractual Relationship with Owner
Award of Trade Contracts
Change of Trade Contractors
No Substitution of Trade Contractors
Trade Contract Terms and Conditions

MANAGER
Payments to Trade Contractors from the Construction
Manager
Independent Obligation to Pay

ARTICLE 9 - CHANGES

Section 9.1
Section 9.2
Section 9.3
Section 9.4
Section 9.5

ARTICLE 10 - THE UNDERSTANDING OF THE CONSTRUCTION MANAGER

Section 10.1
Section 10.2
Section 10.3

ARTICLE 11
Section 11.1
Section 11.2

ARTICLE 12
Section 12.1
Section 12.2

ARTICLE 13
Section 13.1
Section 13.2

ARTICLE 14
Section 14.1
Section 14.2
Section 14.3

ARTICLE 15
Section 15.1
Section 15.2
Section 15.3
Section 15.4

ARTICLE 16
Section 16.1
Section 16.2
Section 16.3

Changes in the Work

Change Order Procedure

Changes in the Guaranteed Maximum Price
Change Instruction

Unconditional Obligation to Proceed

Examination of Work Site
Sufficiency of Contract Documents
No Oral Modification

- THE REPRESENTATIVES OF THE OWNER

The Representative of the Owner
Decisions of the Owner

- SUPERVISION OF THE WORK

The Project Manager of the Construction Manager
Owner’s Right to Review Work

— THE RIGHT OF THE OWNER TO AUDIT

Right to Audit
Review of Trade Contracts

— SEPARATE CONTRACTS

The Right of The Owner to Award Separate Contracts
Cooperation
Responsibility for Damage

— WARRANTIES OF THE CONSTRUCTION MANAGER

Warranty of Title

Special Warranties

Assignment of Warranties

General Warranty and Correction of Work

- THE RIGHT OF THE OWNER TO DO WORK

Right of the Owner to do Work
Deduction for Uncorrected Work
Correction of Work Before Final Payment
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22
22
23
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23

24

24
24

24
24
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26
26

27
27
27
27

28
28
28

28
28
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29
29
30

30
30
30
30

30
30
30
31
31
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ARTICLE 17 — INSURANCE

Section 17.1
Section 17.2
Section 17.3
Section 17.4
Section 17.5
Section 17.6
Section 17.7

Construction Manager’s Liability Insurance
Specific Insurance Requirements
Construction Manager’s Insurance Primary
No Cancellation

Insurance Certificates

The Right of the Owner to Maintain Insurance
No Limitation of Liability

ARTICLE 18 — SURETY BONDS

Section 18.1

Surety Bonds Required

ARTICLE 19 — INDEMNIFICATION

Section 19.1
Section 19.2
Section 19.3

Indemnification of the Construction Manager
Labor Indemnity
Royalties and Patents

Section 19.4  Attorney’s Fees

ARTICLE 20 — RIGHT TO OCCUPY BY OWNER

Section 20.1
Section 20.2
Section 20.3

Early Occupancy by Owner
Corrections after Occupancy
Heating, Ventilating and Air-Conditioning Systems

ARTICLE 21 — DEFAULT; RIGHT TO TERMINATE OF OWNER

Section 21.1
Section 21.2
Section 21.3
Section 21.4

Event of Default

Termination for Convenience

Suspension by the Owner for Convenience
Assignment of Trade Contracts

ARTICLE 22 - HAZARDOUS MATERIALS COVENANTS

Section 22.1
Section 22.2

Owner’s Responsibility
Hazardous Materials Covenants

ARTICLE 23 - MISCELLANEOUS

Section 23.1
Section 23.2
Section 23.3
Section 23.4
Section 23.5
Section 23.6
Section 23.7
Section 23.8
Section 23.9
Section 23.10
Section 23.11
Section 23.12
Section 23.13
Section 23.14
Section 23.15
Section 23.16

No Waiver

Conflicts

Assignment

Governing Law and Qualifications

No Payments to Officers or Employees of City or County

Counterparts

Article and Section Headings
Parties in Interest
Severability

Trade Contractor Relations Requirements
Notices

Exhibits

Entire Agreement

Joint Negotiation

Third Party Beneficiary
Dispute Resolution

ARTICLE 24 - NONDISCRIMINATION
Section 24 .1 Nondiscrimination

ARTICLE 25 - EQUAL BUSINESS OPPORTUNITY PROGRAM
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32
33
34
35
35
35
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Section 25.1  Equal Business Opportunity (EBO) Program 45

Section 25.2  EBO Supplemental Submittal Requirements 46
Section 25.3  Changes to Designated M/WBE Trade Contractors 47
Section 25.4  B2GNow Reporting 47
Section 25.5  Failure to Comply with any Provision of Article 25 47

ARTICLE 26 — PREVAILING WAGE ORDINANCE 48
Section 26.1  Prevailing Wage Ordinance 48
Section 26.2  Payments to Covered Workers 48
Section 26.3  Posting of Wage Rates 49
Section 26.4  Overtime Compensation 49
Section 26.5  Deductions 50
Section 26.6  Submittal of Payrolls 50
Section 26.7  Inspection of Records 50
Section 26.8  Underpayment of Wages 50
Section 26.9  Bond for Compliance 50
Section 26.10 Subcontracts 50

ARTICLE 27 - DRUG FREE WORKPLACE 51
Section 27.1  City of Memphis Drug Free Workplace Policy 51

ARTICLE 28 - SUSPENSIVE LIABILITY AGREEMENT 51

Section 28.1  Suspensive Liability Condition 51

ARTICLE 29 —- EMPLOYMENT OF ILLEGAL IMMIGRANTS 51
Section 29.1  Employment of lllegal Immigrants 52

EXHIBITS

Exhibit A Project Description

Exhibit B General Scope of Work

Exhibit C Contract Documents

Exhibit D Construction Manager’s Organizational Chart

Exhibit E Components of Guaranteed Maximum Price

Exhibit F Bid Procedure Criteria

Exhibit G Weather Delay

Exhibit H Escrow Agreement

Exhibit | City of Memphis Dispute Procedure

Exhibit J Performance Bond

Exhibit K City of Memphis Certificate of Nondiscrimination

Exhibit L City of Memphis Equal Business Opportunity Program Compliance

Form

Exhibit M Partial Lien Release Form

Exhibit N Final Lien Release Form

Exhibit O City of Memphis 2018 Building Wage Rates

Exhibit P City of Memphis 2018 Highway Wage Rates

Exhibit Q City of Memphis Certificate of Drug Free Workplace
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CONSTRUCTION MANAGEMENT AGREEMENT

THIS AGREEMENT (herein the "Agreement") is made and entered into as of the day of
20XX, between CITY OF MEMPHIS, (herein referred to as "Owner") and
a Corporation, (herein referred to as "Construction Manager").

RECITALS

1. WHEREAS, the Owner desires to have constructed certain improvements and associated
facilities (herein referred to as the "Project") upon real property owned by Owner in Memphis,
Tennessee, and more particularly described in Exhibit “A” attached hereto and incorporated herein
by reference.

2. WHEREAS, the Construction Manager desires to enter into this Agreement as an independent
contractor licensed in the state of Tennessee and is ready, willing and able to construct the Project

in accordance with the terms and subject to the conditions of this Agreement.

NOW, THEREFORE, in consideration of good and valuable consideration, received or to be
received, the sufficiency of which the parties acknowledge, the parties agree as follows:

ARTICLE 1

SCOPE OF THE WORK

Section 1.1. The Construction Team. The Construction Manager, the Owner, the Designated
Representative of Owner, as defined in Article 11, and the Design Professionals retained by the
Owner (hereinafter referred to as the Consultant, defined as ) shall begin work
during the phase of the design through construction completion. The
Owner, the Consultant and the Construction Manager are hereinafter referred to as the
“Construction Team”. The Construction Manager shall provide leadership to the Construction
Team on all matters relating to construction.

Section 1.2. Scope of the Work. The Construction Manager shall provide for the Guaranteed
Maximum Price set forth herein, the labor, materials, supplies, tools, equipment, utilities, products,
appliances, and facilities necessary to construct the Project upon the real property owned by the
Owner in Memphis, Tennessee. The general scope of the Work is more particularly described in
Exhibit “B”, which is attached hereto and incorporated herein by reference. Construction Manager
agrees that the Project shall be constructed in accordance with the terms, conditions, obligations
and provisions of this Agreement and the Contract Documents as defined in Article Two of this
Agreement. The Term “Work” includes, but is not limited to all labor, materials, tools, equipment,
supplies and services which are necessary to construct the Project as described in the Contract
Documents, whether or not such labor, materials, tools, equipment, supplies and services are
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incorporated in the Project. Notwithstanding any exclusion or inclusion in any Exhibit to this
Agreement to the contrary and whether or not the Work is specifically defined in the Contract
Documents, Contractor agrees to construct the Work, including all of the improvements which are
reasonably inferable from the Contract Documents

Section 1.3. Definitions. The Contract Documents include this Agreement, and all Exhibits
thereto; the Project Manual as developed by the Consultant; the Drawings and Specifications
developed and to be developed by the Consultant; and the Request for Proposals and other bidding
documents. The Contract Documents include any mutually agreed to modifications to any of them
whether such modifications are made prior to or after the execution of this Agreement. Selected
Contract Documents are listed in Exhibit “C”, which is attached hereto and incorporated herein by
reference, or to be added later by Change Order when completed. These documents define the
scope of the Project on which the Owner and the Construction Manager agree, and the basis of a
Guaranteed Maximum Price (GMP) which will be established in form similar to Exhibit “E”. As
used in this Agreement, a “modification” is either:

(a) a written and signed amendment to this Agreement;

(b) a Change Order, Change Instruction or Construction Change authorized in writing by the
Owner; or

(c) a written interpretation issued by the Owner.

Section 1.4. Intent of Contract Documents. The intent of the Contract Documents, except as
otherwise expressly provided in the Contract Documents, is to include all design and engineering,
materials, products, appliances, equipment, labor and services of every kind necessary for the
proper execution and performance of the Work and the terms and conditions of payment for the
Work. The Contract Documents are to be considered as one document, and whatever is called for
by any one of the documents shall be as binding as if called for by all.

Section 1.5. Errors in Contract Documents. In the event the Construction Manager finds an error,
ambiguity, conflict, inconsistency, omission, discrepancy or variance in the Contract Documents,
the Owner shall receive from the Construction Manager notice in writing of any such error,
ambiguity, conflict, inconsistency, omission, discrepancy or variance within forty-eight (48) hours
of the discovery of such error, ambiguity, conflict, inconsistency, omission, discrepancy or
variance. The Owner will make any correction, interpretation or clarification promptly, basing its
decision on the intent of the Contract Documents.

The Construction Manager shall be entitled to any cost, or damages including consequential
damages or other compensation, or to any extension of time due to the discovery of an error,
ambiguity, conflict, inconsistency, omission, discrepancy or variance in the Contract Documents
not the fault of the Construction Manager except as set forth in a written Change Order, Change
Instruction or Construction Change or Change In Guarantee Maximum Price Provisions. In no
event will the Construction Manager be entitled to a Change Order for errors or omissions in any
portion of the Contract Documents for which the Construction Manager is responsible.
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ARTICLE 2

CONSTRUCTION MANAGER'S SERVICES

Section 2.1. Construction Manager's Services. The Construction Manager will perform the
following services under this Agreement in each of the two (2) phases described herein below:

SECTION 2.2 PRE-CONSTRUCTION PHASE:

2.2.1. Consultation During Project Development. The Construction Manager shall schedule and
attend regular meetings with the Consultant during the development of design to advise on site use
and improvements, selection of materials, building systems, and equipment. The Construction
Manager shall provide recommendations on construction feasibility, availability of materials and
labor, time requirements for installation and construction, and factors related to cost including
costs of alternative designs or materials, preliminary budgets, and value engineering alternatives.
Any material or system proposed by the Construction Manager shall, upon acceptance by the
Owner and the Consultant, become a part of the Contract Documents.

2.2.2 Establishment of the GMP: The Construction Manager shall establish a GMP within the
timeframes established in Section 4.1 of Article 4 and in accordance with Exhibit “E”.

2.2.3 Review of Contract Documents: Without assuming any of the design responsibility, the
Construction Manager shall review the Drawings and Specifications as they are prepared,
recommending alternative solutions whenever design details affect construction feasibility or
schedules. The Construction Manager shall concentrate on ways to reduce both the construction
costs and schedule.

2.2.4 Construction Planning: The Construction Manager shall recommend for purchase and
expedite, with the Owner's approval, the procurement of long-lead items to ensure their delivery
by the required dates.

2.2.4.1 The Construction Manager shall make recommendations to the Owner and the Consultant
regarding the division of Work in the Drawings and Specifications to facilitate the bidding and
awarding of Trade Contracts, as defined in Section 2.3.5 herein, allowing for phased construction
taking into consideration such factors as time of performance, availability of labor, overlapping
trade jurisdictions, and provisions for temporary facilities.

2.2.4.2 The Construction Manager shall review the Drawings and Specifications with the
Consultant to eliminate areas of conflict and overlapping in the Work to be performed by the
various Trade Contractors, as defined in Section 7.1 herein, and prepare prequalification criteria
for bidders, which shall be subject to the approval of the Owner and which shall include:

a. That the Trade Contractor has requisite experience.
b. That the Trade Contractor has financial stability.
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c. That the Trade Contractor is properly licensed.

2.2.4.3 The Construction Manager shall develop Trade Contractor or Subcontractor interest in
the Project and as working Drawings and Specifications are completed, take competitive bids, in
accordance with the requirements set forth in Exhibit “F”, on the Work of the various Trade
Contractors. After analyzing the bids, award trade contracts with the Owner's approval of such
contracts being awarded. The Construction Manager shall prepare and distribute any and all
bidding documents or bid packages and conduct pre-award and post-award conferences with
successful bidders as necessary to protect the interests of the Owner.

SECTION 2.3 CONSTRUCTION PHASE

2.3.1 Project Control and Supervision of the Work: The Construction Manager shall monitor and
coordinate the Work of the Trade Contractors so as to complete the Project for the Guaranteed
Maximum Price as hereinafter defined, in full accordance with the Plans and Specifications and
no later than the Substantial Completion Date as established by the terms of this Agreement.

2.3.1.1 The Construction Manager shall maintain a competent full-time staff at the Project site
including a full time Project Manager to supervise and insure that the Work and progress of the
Trade Contractors is in full compliance with the Plans and Specifications and Substantial
Completion Date set forth in this Agreement. An organizational chart for the services, job site and
home office staffing reflecting the manpower plan of the Construction Manager during both the
Pre-Construction and Construction Phases of the Project and is attached hereto as Exhibit “D” and
incorporated herein by reference.

Any individual depicted on Exhibit “D” shall be changed upon written request of the Owner at no
additional cost to the Owner. No individual depicted on Exhibit “D” shall be changed by the
Construction Manager without the written consent of the Owner unless said individual ceases to
be in the employ of the Construction Manager. The Project Manager depicted on Exhibit “D” shall
be vested with full authority to make decisions on behalf of the Construction Manager and all
directions given to the Project Manager by the Owner or its Representative shall be binding upon
the Construction Manager. The Project Manager shall devote his full time to the Work from the
date of the Notice to Proceed for the Construction Phase until the date Substantial Completion is
made hereunder, and shall maintain his office on the site of the Work. He shall direct, coordinate
and supervise all Work, inspect all materials delivered to the site of the Work to ascertain whether
or not they comply with the requirements of the Contract Documents, and reject all non-
conforming materials or workmanship.

2.3.1.2 The Construction Manager shall establish on-site organization and lines of authority in
order to carry out the overall construction of the Project in full accordance with the Plans and
Specifications.

2.3.1.3 The Construction Manager shall schedule and conduct bi-weekly progress meetings at
which the Owner, Consultant and Construction Manager can discuss jointly such matters as
procedures, progress, problems and scheduling. The Construction Manager shall prepare written
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minutes of each progress meeting which shall be distributed to the Owner and the Consultant
before the next progress meeting.

2.3.1.4 The Construction Manager shall provide regular monitoring of the CPM Progress
Schedule as construction progresses and identify, on the monthly updates of the schedule pursuant
to Section 3.2, potential variances between scheduled dates and actual progress being made. The
Construction Manager shall review the schedule of Work not started or incomplete and recommend
to the Owner all necessary and appropriate action to be taken to meet the Substantial Completion
Date. The Construction Manager shall provide monthly narrative reports summarizing the status
of the Work including any major changes in schedule.

2.3.1.5 The Construction Manager shall determine the adequacy of the Trade Contractors'
personnel and equipment and the availability of materials and supplies to meet the Progress
Schedule and take appropriate action when the requirements of a Trade Contract are not being met.

2.3.2 Physical Construction: The Construction Manager shall provide all supervision, labor,
materials, construction equipment, tools and supplies which are necessary to complete the Work
in accordance with the Contract Documents. However, the Construction Manager shall not
perform any of the Work with its own forces, with exception as to the General Conditions work as
approved by Owner or at the direction of the Owner, unless such performance becomes necessary
by reason of a default of a Trade Contractor.

2.3.3 Cost Control: The Construction Manager shall develop and monitor an effective system
of Project cost control and, if applicable, revise the Guaranteed Maximum Price to incorporate any
Owner approved changes as they occur. The Construction Manager shall develop cash flow
reports and forecasts as needed by the Owner.

2.3.4 Change Orders: The Construction Manager shall develop and implement a system for the
preparation, review and processing of Change Orders and/or Construction Changes and
recommend necessary or desirable changes to the Owner. The Construction Manager shall prepare
requests for changes, if required by the Owner, and submit such recommendations to the Owner
and the Consultant. Any system proposed by the Construction Manager, and approved by Owner,
shall become a part of the Contract Documents.

2.3.5 Trade Contractors: The Construction Manager shall enter into direct contracts with Trade
Contractors or Subcontractors (hereinafter “Trade Contracts”) and shall be fully responsible for
their work, including the timeliness, quality and price of said Work. The Construction Manager
shall review and process all applications for payment by Trade Contractors for monthly progress
and final payments. The Construction Manager shall pay all Trade Contractors directly. The
Construction Manager shall require that the Trade Contractors furnish an acknowledgment of
payment/waiver of lien with each application for payment certifying that money has been received
for performance of their Trade Contract during the previous payment period and waiving any right
to file or assert a mechanic's and materialmen's lien.
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2.3.6 Observation: The Construction Manager shall observe the Work of Trade Contractors for
defects and deficiencies in the Work to ensure that the Work is in full compliance with the
Drawings and Specifications.

2.3.7  Document Interpretation: The Construction Manager shall refer all questions for
interpretation of the documents prepared by the Consultant to the Consultant.

2.3.8 Project Site Documents: The Construction Manager shall record the progress of the Project,
including information on the Trade Contractors and the percentage of completion. The
Construction Manager shall keep a daily log available to the Owner.

2.3.8.1 The Construction Manager shall maintain, at the Project site on a current basis: records
of all necessary Contract Documents, samples, purchases, materials, equipment, maintenance and
operating manuals and instructions, and other construction-related documents, including all
revisions. The Construction Manager shall obtain data from Trade Contractors and maintain a
current set of record Drawings, Specifications and operating manuals and at the completion of the
Project, deliver all such records to the Owner.

2.3.9 Start-up: The Construction Manager shall direct the checkout of utilities, operations
systems and equipment for readiness and assist in their initial start-up and testing by the Trade
Contractors.

2.3.10 Order and Discipline: The Construction Manager shall, at all times, be responsible for
enforcing strict discipline and good order among its employees and/or the Trade Contractors. If
any person on the site of the Work shall appear to be incompetent, disorderly or intemperate, in
any way disrupts or interferes with the Work or is in any other way disqualified for or unfaithful
to the job entrusted to him, such person shall be discharged immediately and he shall not again be
employed on the Work without the prior written consent of the Owner.

2.3.11 Clean-up:

(a) During the performance of the Work, the Construction Manager shall keep and cause the
Trade Contractors to keep the site of the Work clean and free of all rubbish, waste materials, debris
and other materials in accordance with the instructions set forth in the Contract Documents. At
the end of each working day, the Construction Manager shall remove and cause the Trade
Contractors to remove waste materials, rubbish and debris from and about the Work, as well as
surplus materials, and will leave the site of the Work clean in accordance with the Contract
Documents.

(b) All materials delivered to the site of the Work shall be stored and handled as to preclude
inclusion of any foreign substances, and to prevent any discoloration or damage which might
reduce its effectiveness as part of the Work.
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2.3.12 Safety and Security:

(a) The Construction Manager shall provide for and oversee all safety orders, precautions and
programs necessary for the safety of the Work. The Construction Manager shall take the
precautions set forth in the Contract Documents in order to insure the safety of all persons involved
in the Work, all other persons whom the Work might affect, all equipment and materials
incorporated in the Work, all property on the site of the Work and adjacent to it, and the Owner's
business operations which are functioning on the site of the Work or in the vicinity of it.

(b) The Construction Manager and all of its employees shall comply with all security rules, if
any, made by the Owner.

2.3.13 Inspection of the Work:

(a) The Owner and persons designated by the Owner shall, at all times, have access to the
Work wherever it is in preparation or progress and the Construction Manager shall provide proper
facilities for such access. If the Owner discovers any defective Work in connection with any
inspection, it shall report within forty-eight (48) hours such defective Work to the Construction
Manager in writing and the Construction manager shall correct it.

(b) If the Contract Documents, the written instructions of the Owner, laws, ordinances, rules
or regulations, or any public authority require any of the Work to be specifically tested or
inspected, the Construction Manager shall give the Owner timely notice of its readiness for
inspection and testing, and if the test or inspection is performed by an authority other than the
Owner, of the date set for such test or inspection. Inspections by the Owner shall be promptly
made and, where if applicable, at the source of supply. If any of the Work should be covered up
without the approval or consent of any necessary authority, it shall be uncovered for examination,
if required by such authority, at the sole expense of Construction Manager.

(c) Re-examination of questioned Work that has been previously inspected by the Owner may
be ordered by the Owner and, if so ordered, the questioned Work shall be uncovered by the
Construction Manager. If such Work is found to be in compliance with the Contract Documents,
the Owner shall pay the actual cost of the re-examination. If such Work is found to be not in
compliance with the Contract Documents, the Construction Manager or the appropriate Trade
Contractor shall bear the costs of the re-examination.

2.3.14 Permits, Licenses, Laws and Regulations.

2.3.14.1 Construction Manager to Secure Building Permits: The Construction Manager or Trade
Contractor shall secure and pay for all fees, licenses and local permits necessary for the
Construction Manager and Trade Contractors to lawfully perform the Work.

2.3.14.2 Compliance with Laws: The Construction Manager shall give all notices and shall
comply with all laws, ordinances, rules, regulations and orders of any public authority having
jurisdiction over the Work, which have any bearing on the execution of the Work but does not
include any design responsibilities. If the Construction Manager observes that any of the Contract
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Documents are at variance in any respect with any such laws, ordinances, rules, regulations and
orders, it shall promptly notify the Owner in writing and any necessary changes shall be made. If
the Construction Manager fails to give such notice or executes any of the Work in a manner
contrary to any such laws, ordinances, rules, regulations or orders, it shall bear all resulting costs
to correct said work to comply with such laws and regulations and be liable for any resulting fines,
penalties, judgments or damages imposed on or incurred by the Owner.

2.3.15 Taxes.

2.3.15.1 Payment of Taxes by Construction Manager:

(a) Any and all taxes, excise, duties and assessments existing at the date of this Agreement, in
any manner levied in connection with the Work, assessed or imposed by any government or agency
having jurisdiction over the Work (other than taxes on the real property of Owner), shall be the
sole responsibility and liability of the Construction Manager.

(b) The Construction Manager shall promptly pay and discharge when due, unless the validity
or application is being contested by the Construction Manager in good faith, any and all taxes,
excises, duties and assessments, in connection with the Work, together with any interest and
penalties, if any, the responsibility and liability for which the Construction Manager has assumed
pursuant to the provisions of Paragraph (a), unless any such tax, excise, duty or assessment is
levied, assessed or imposed upon the Owner, in which case the Owner shall promptly give the
Construction Manager notice of such levy, assessment or imposition, whereupon the Construction
Manager shall promptly pay and discharge the same. The Owner shall assist the Construction
Manager in contesting the validity or application of any such levy, assessment or imposition, and
in the event a refund of all or any part of any tax, excise, duty or assessment in connection with
the Work (including interest and penalties, if any) shall be refunded in whole or in part to the
Owner, the amount refunded shall promptly be remitted to the Construction Manager (less the
amount of expenses associated with such contest not previously reimbursed by the Construction
Manager to the Owner).

2.3.16 Shop Drawings and Samples; Material Testing.

2.3.16.1 Definitions:

(a) As used in this Agreement, “Shop Drawings” are drawings, diagrams, illustrations, product
schedules, performance charts, brochures and other data which are prepared by the Construction
Manager, any Trade Contractor, any manufacturer, supplier or distributor, and which illustrates
some portion of the Work.

(b) As used in this Agreement “Samples” are physical examples furnished by the Construction
Manager to illustrate materials, equipment or workmanship.
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2.3.16.2 Submissions:

(a) Construction Manager shall review and stamp as having been reviewed and submit, in
orderly sequence so as to cause no delay in the Work or in the work of any contractor, all Shop
Drawings and Samples required by the Contract Documents or subsequently by the Owner. Shop
Drawings and Samples shall be properly identified as specified in the Contract Documents, or as
the Owner may require. At the time of submission, the Construction Manager shall inform the
Consultant in writing of any deviation in the Shop Drawings or Samples from the requirements of
the Contract Documents.

(b) By reviewing and submitting Shop Drawings and Samples, the Construction Manager
represents that it has determined and verified all field measurements, field construction criteria,
materials, catalog numbers and other data, and that it has checked and coordinated each Shop
Drawing and Sample with the requirements of the Work and the Contract Documents.

2.3.16.3 Review of the Owner:

(a) The Consultant will review and approve Shop Drawings and Samples within a reasonable
time, but only for conformance with the design concept of the Work based upon the information
provided by the Contract Documents. The approval of the Owner or the Consultant of a given
item shall not indicate approval of an assembly in which the item functions.

(b) The approval of the Consultant of Shop Drawings or Samples shall not relieve the
Construction Manager of responsibility for any deviation from the requirements of the Contract
Documents unless the Construction Manager has informed the Owner and the Consultant in
writing of such deviation at the time of submission and the Owner has given written approval of
the specific deviation, nor shall the approval of the Owner or the Consultant relieve the
Construction Manager from responsibility for errors or omissions in the Shop Drawings or
Samples.

2.3.16.4 Corrections Made by Construction Manager: The Construction Manager shall make
any corrections required by the Owner or the Consultant and shall submit the required number of
corrected copies of Shop Drawings or new Samples until the submittal is returned from the Owner
or the Consultant with “Approved as Noted - proceed with fabrication.” The Construction
Manager shall direct specific attention in writing or on resubmitted Shop Drawings to revisions
other than the corrections requested by the Owner or the Consultant on previous submissions.

2.3.16.5 Prior Approval Required: No portion of the Work requiring a Shop Drawing or Sample
submission shall be commenced until the submission has been approved by the Consultant. All
such portions of the Work shall be performed in accordance with approved Shop Drawings and
Samples and the Contract Documents.

2.3.16.6 Submittal Schedule: As the project is bid out, the Construction Manager shall provide
the Owner and the Consultant with a schedule of the dates that each Shop Drawing or Sample will
be submitted for approval. The sequence of the submittals of the Construction Manager shall be
scheduled so as to permit an orderly review by the Owner and the Consultant. The schedule shall
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allow reasonable added time according to the number or complexity of Shop Drawings in each
submittal for the checking, correction and rechecking of corrections, as well as for return of
approved or rejected Shop Drawings and Samples to the Construction Manager. The submittal
schedule shall allow not less than fourteen (14) calendar days for the Consultant to review and
return any Shop Drawing or Sample.

2.3.16.7 Material Testing:

(a) Testing of materials and equipment shall be performed by an independent testing
laboratory retained by the Construction Manager and approved by the Owner.

(b) The Construction Manager shall make the site available for the independent testing
laboratory to perform testing. The Construction Manager shall insure that tests required by the
Contract Documents are performed timely in accordance with the Contract Documents.

(c) All tests required to determine the suitability of items proposed by the Construction

Manager in substitution for items specified in the Contract Documents shall be performed by the
independent testing laboratory at the expense of the Construction Manager.

ARTICLE 3

PROGRESS OF THE WORK

Section 3.1. Commencement and Completion. The Construction Manager shall commence the
Pre-Construction Phase of the Work upon the written authorization of the Owner. The
Construction Manager shall commence the Construction Phase of the Work within a reasonable
period of time following receipt of written Notice to Proceed from the Owner and shall
substantially complete the Work on the Project within days. Time is of the
essence, and the Substantial Completion Date (Notice to Proceed date plus the number of days
assigned above to substantially complete the project) may be altered only as provided in this
Agreement. For purposes of this Agreement, Substantial Completion shall occur when the Work
has been constructed to the point that only minor or punch list items remain to be performed and
the Work can be occupied by the Owner and used for the purpose for which it was intended. Owner
will, upon request of the Construction Manager, issue a certificate establishing the Substantial
Completion Date at any time after substantial completion has occurred.

Section 3.2. The Progress Schedule. Construction Manager will submit to the Owner a milestone
progress schedule. On the date the GMP is established the Construction Manager shall submit a
detailed Critical Path Method (“CPM”) progress schedule for the Owner's review, which when
approved shall become an Exhibit to this Agreement. Said CPM Progress Schedule shall include,
but will not be limited to, the durations for all major items of Work to be performed; the start and
finish date of all such activities. The Construction Manager shall submit to the Owner updated
progress schedules every month to reflect actual progress made and to forecast future progress of
the Work. Float is defined as the amount of time between the early start date and the late start
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date, or the early finish date and the late finish date for any of the activities depicted on the CPM
Progress Schedule. Float is not for the exclusive use or benefit of either the Owner or the
Construction Manager. Ownership of the float is vested in the Project rather than the Owner or
Construction Manager.

Section 3.3. Extension of Substantial or Final Completion Date.

(a) The Substantial or Final Completion Date shall be extended only for such number of
calendar days that the Work is actually delayed by 1) a Change Order or Construction Change; 2)
an order of a court of competent jurisdiction suspending the Work; 3) abnormal inclement weather,
as defined in Exhibit “G”, which is attached hereto and incorporated herein by reference, or 4) a
natural catastrophe, such as a flood or earthquake, (herein “Excusable Delays”). No extension to
the Substantial or Final Completion Date shall be granted due to the negligence or fault of the
Construction Manager or its Trade Contractors. Similarly, no extensions to the Substantial or Final
Completion Date shall be granted due to nonavailability of materials, nonavailability of local labor,
or normal (as defined by the U.S. Weather Bureau) inclement weather. No extension to the
Substantial or Final Completion Date shall be granted for the period of time during which a delay
in the performance of the Work is caused in part by the Owner, the Consultant, or their consultants
and in part by the Construction Manager or one for whom the Construction Manager is responsible
(herein “Concurrent Delays”) but only to the extent of the time directly related to the Construction
Manager.

(b) In order to obtain an extension of the Substantial Completion Date and/or damages due to
an Excusable Delay, the Construction Manager in each instance shall give written notice to the
Owner within five (5) days after the discovery of the occurrence of each Excusable Delay, and
upon the failure of the Construction Manager to do so, the Construction Manager's right, if any, to
an extension and/or damages will be waived. The term “discovery of the occurrence,” for purposes
of this paragraph, means when a competent Construction Manager discovered or should have
discovered such occurrence. The Owner shall within thirty (30) days render a written decision
which shall be made in good faith and shall be conclusive upon the parties granting or refusing the
request of the Construction Manager for an extension of the Substantial Completion Date.

Section 3.4. Time Extension and Damages for Delay. Construction Manager agrees to prosecute
the Work and to require all Trade Contractors to prosecute the Work in a timely and proper method
and manner so as to meet the dates reflected on the CPM Progress Schedule including the
Substantial Completion Date. In the event that the Construction Manager is delayed in the
prosecution of the Work through no fault of the Construction Manager or its Trade Contractors,
and for cause as set forth in Section 3.3(a) of this Agreement, and defined therein as Excusable
Delay, then the Construction Manager may seek a time extension and equitable adjustment in the
GMP and Construction Manager’s fee in accordance with Section 3.3(b). At the Owner's option,
the Construction Manager may be ordered by the Owner to demobilize its forces because the
Project is delayed or suspended. In such event, the Owner will reimburse the Construction
Manager for the reasonable cost of demobilization and remobilization.

Section 3.5. Liquidated Damage. In order to compensate the Owner for failing to achieve the
Substantial Completion Date, as such date has been adjusted for Excusable Delays as defined
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herein, the Construction Manager shall pay to the Owner as liquidated damages and not as a
penalty the following amounts:

1) For calendar days 1-30, the sum of Dollars ($XXXX) per day;

2) Thereafter, for each calendar day until Substantial Completion is achieved, the sum of
Dollars ($XXXX) per day.

3) The sum of Dollars ($XXXX) per day for each calendar day the punch list

work and submission of all close-out documents remains incomplete beyond thirty (30) calendar
days from date of Substantial Completion.

The Construction Manager agrees that any assessment by the Owner of liquidated damages or
payment by the Construction Manager to the Owner of liquidated damages is to compensate the
Owner only for the damages arising out of the Construction Manager's delay in achieving the
Substantial Completion Date, and is not a release of any of the Owner's other rights, claims or
damages against the Construction Manager, including claims of the Owner for defective or
improper workmanship of the Construction Manager.

ARTICLE 4
PAYMENT
Section 4.1(a). The Cost of the Work and Guaranteed Maximum Price. The Owner and the

Construction Manager have agreed that a Guaranteed Maximum Price (herein referred to as the
“GMP”) for the Work to be performed by the Construction Manager will be established within

thirty (30) days after the completion of the Drawings prepared by the Consultant.
If the Construction Manager does not provide an agreed upon GMP to the Owner within thirty (30)
days from the completion of the Drawings, the Owner shall be under no

obligation to pay the Construction Manager its fee until such time as an agreed upon GMP is
established. The Owner and the Construction Manager shall be under an obligation to negotiate
in good faith to establish a GMP. If no mutually agreed upon GMP is established despite the
parties’ good faith efforts within sixty (60) days from the completion of the

Drawings, the Owner mays, at its sole option, terminate this Agreement without further payment to
the Construction Manager except cost and fee of Construction Manager to date of termination. In
such event, all or some of the Trade Contractors will be assigned to the Owner in its discretion.
The components of the GMP are described on Exhibit “E” which is attached hereto and
incorporated herein by reference. The Owner agrees to pay the Construction Manager up to the
amount of the GMP that is established for the Work. The GMP will include the Fee of the
Construction Manager stipulated in Section 4.1(b), and the General Conditions (indirect costs) of
the Construction Manager. When the GMP is established, it will contain a separate line item
Guaranteed Maximum Price for Construction Manager site office related support costs. A list of
the costs and positions that will be charged to the Owner as general conditions costs will be
included as a part of the GMP and will be incorporated herein by reference. The maximum paid
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by the Owner for the Work to be performed by or through the Construction Manager is guaranteed
by the Construction Manager not to exceed the Guaranteed Maximum Price. However, such
Guaranteed Maximum Price shall be increased or decreased as provided in Section 9.3.

Section 4.1(b). Fee of the Construction Manager. As consideration of the full and complete
performance of all of the Work, the Owner agrees to pay the Construction Manager, in current
funds as compensation in full, a fee for Pre-Construction Services in the amount of
$ ($XXXX) and a fee for Construction Services in the amount of
$ ($XXXX), both of which are collectively hereinafter referred to as the
“Construction Manager’s Fee”. The Construction Manager’s Fee includes all compensation and
profit of any description of Construction Manager for the Project, which the Owner is obligated to
pay the Construction Manager in connection with or growing out of the Work. The Construction
Manager's Fee shall be paid periodically and in accordance with the procedure established in
Section 4.2. During the Construction Phase, the portion of the Construction Manager’s Fee earned
in any given pay period shall be calculated as follows:

Cost of Work in Pay Period XX = % of Construction Manager's Fee
Total of Guaranteed Maximum Price earned for pay period

Less the Fee

During the Pre-Construction Phase, the Construction Manager’s Fee shall be paid in accordance
with an agreed upon schedule.

Section 4.1(c). Cost of the Work. Cost of the Work shall mean costs, excluding the Fee of the
Construction Manager, necessarily incurred in the proper performance of the Work. Such costs
shall not be higher than the standard paid in the locality of the Project except with prior written
consent of the Owner, and shall include but not be limited to the items set forth below in this
Section 4.1(c). (The total Cost of the Work shall not exceed the Guaranteed Maximum Price for
the Work as reflected in Exhibit “E”, except for duly authorized Change Orders and Change
Instructions):

(1) Wages paid for labor in the direct employ of the Construction Manager in the performance
of the Work.

(i1) Salaries of Construction Manager's personnel including in some instances travel and
subsistence when stationed permanently at the field office, provided such costs are approved in
writing by the Owner, the costs of personnel engaged at shops or on the road in expediting the
production or transportation of materials or equipment for the Project.

(ii1))  Cost of contributions, assessments or taxes incurred during the performance of the Work
for such items as unemployment compensation and social security, insofar as such cost is based
on wages, salaries, or other remuneration paid to employees of the Construction Manager and
included in the Cost of the Work.

Page 53
Version Date 2/09/2021



(iv)  Cost of all materials, supplies, products and equipment incorporated in the Work, including
costs of transportation and storage thereof.

(V) Payments made by the Construction Manager to Trade Contractors for Work performed
pursuant to Trade Contracts under this Agreement.

(vi)  Rental charges of all necessary machinery and equipment, exclusive of hand tools, used on
the site of the Work, whether rented from the Construction Manager or others, at rental charges
consistent with those prevailing in the area. Owner shall not be liable to Construction Manager
for any costs for Construction Manager owned equipment, except for a reasonable rental charge
for any owned equipment used by Construction Manager in the performance of the Work. For any
equipment owned by the Construction Manager, including any related or subsidiary corporation
or company, and used on the Project the Construction Manager shall be reimbursed at rental
charges consistent with those prevailing in the area. At any time that the sum of the costs
reimbursed to the Construction Manager for any Construction Manager owned equipment exceeds
seventy percent (70%) of the cost of such equipment, the Construction Manager shall not be
entitled to any further reimbursement for the cost of the use of such equipment regardless of
whether or not the equipment is used thereafter on the Project.

(vii)  Cost of premiums of all insurance and bonds.

(viii) Sales, use or similar taxes related to the Work and for which the Construction Manager is
liable and which tax is imposed by any governmental authority.

(ix)  Minor expenses such as telegrams, long distance telephone calls, telephone service at the
site, copying, office equipment and supplies, expressage and similar petty cash items in connection
with the Work.

(x) Cost of removal of all debris.

(xi)  Costs incurred due to an emergency affecting the safety of persons and property, caused
by someone other than the Construction Manager or its Trade Contractors.

(xii)  Construction Manager site office related support cost.

(xiii) Construction Manager shall turn over to the Owner at the end of the Project all equipment
purchased in connection with the Project (computers, copiers, fax machines, trucks, etc.) provided
that such equipment has been paid for as a Cost of the Work. At the end of the Project the Owner
shall be entitled to, but not required to, assume any lease purchased equipment that has been paid
for by the Owner as a Cost of the Work or at the discretion of the Owner, Construction Manager
will submit to Owner a credit of the fair market value of said equipment.

Section 4.1(d). Cost Not to be Paid by Owner. Cost of the Work shall not include any of the
items set forth below in this Section 4.1(d).

Page 54
Version Date 2/09/2021



(1) Salaries or other compensation of the Construction Manager's personnel at the
Construction Manager's principal office and branch offices except for personnel time directly
related to the project as approved in writing by the Owner which approval will not be unreasonably
withheld.

(1)  Expenses of the Construction Manager's principal and branch offices other than the field
office at the site of the Work.

(i) Any part of the Construction Manager's capital expenses, including interest on the
Construction Manager's capital employed for the Work.

(iv)  Except as specifically provided for herein, or in modifications hereof, rental costs of
machinery and equipment or cost of Construction Manager owned equipment.

(v) Home office overhead or general corporate expenses of any kind, except as expressly
approved by the Owner in writing.

(vi)  Costs due to the fault or negligence of the Construction Manager, any Trade Contractor,
anyone directly or indirectly employed by any of them, or for whose acts any of them may be
liable, including but not limited to, the correction of damaged, defective or nonconforming Work,
disposal of materials and equipment wrongly supplied, or making good any damage to property.

(vii)  Any cost not specifically and expressly included in Section 4.1(c), unless mutually agreed
upon in writing.

(viii) Costs in excess of the Guaranteed Maximum Price.

Section 4.2. Payment Procedure. Progress payments shall be made by the Owner to the
Construction Manager in accordance with the following procedure:

(a) On the twenty-fifth day of each calendar month during the performance of the Work or the
preceding working day if the first is a Saturday, Sunday or holiday, the Construction Manager shall
submit to the Owner an Application and Certificate for Payment, based on the Work completed
during the preceding month, using the form approved by the Owner. Payment shall be based upon
the Cost of the Work completed and the Fee earned during the pay period.

(b) Each Application and Certificate for Payment shall be in a form acceptable to Owner and,
if requested by the Owner, be accompanied by 1) copies of invoices from the Trade Contractors,
suppliers, materialmen and vendors of the Construction Manager; 2) Lien Waivers from the
Construction Manager and all Trade Contractors; and 3) other documentation as may be requested
by the Owner for its proper review of the Application and Certificate for Payment.

(c) The Owner shall promptly review each Application and Certificate for Payment and
approve it for such amount as is properly due under the Contract Documents.
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(d) Payment shall be made on or before thirty (30) days after receipt of application by Owner’s
designated representative.

Section 4.3. Retainage.

(a) In making progress payments pursuant to Section 4.2, the Owner shall retain five
percent (5%) of the approved amount of any Application and Certificate for
Payment. Such retained amounts shall not be due and payable to the Contractor
until Final Completion of the Work by the Contractor and Final Acceptance, as
defined in Section 4.7 of this Agreement, of the Work by the Owner. Periodic
reductions in the amount of retainage will be permitted by the Owner if deemed
appropriate to the state of contract completion. The contractor may retain from
each subcontractor a percentage no greater than that retained by the Owner.

(b) For Contract values of $500,000 or greater, the retained funds will be deposited in
a separate interest-bearing escrow account with a third-party bank established by
the Owner. The Contractor must submit the signed document contained in Exhibit
“H” at the time he submits his signed contract to the City. If the Contractor fails to
submit the document at the time of contract submission to the City, the City will
not execute a construction contract with the Contractor.
(c) By signing this Agreement, the Construction Manager expressly waives the right to file or
assert any and all liens, claims, encumbrances, security interests or other rights that might arise
pursuant to, Tennessee Law. As a condition precedent to subcontracting for any portion of the
Work, the Contractor shall first obtain a similar universal Waiver of Lien in writing from each
Trade Contractor, materialman, supplier, lessor, vendor performing services or providing materials
or labor in connection with the Work and any other person that could qualify for a Lien, claim,
right, encumbrance or other security interest under Tennessee Law.

Section 4.4. Payment for Stored Material.

(a) Payment for the actual unit cost of materials suitably stored on the site of the Work and
intended for incorporation in the Work may be made at the discretion of the Owner to the
Construction Manager subject to the procedures set forth in Section 4.2 and the following
conditions:

(1) The Construction Manager shall furnish supporting evidence satisfactory to the Owner
evidencing the cost of the materials and shipment to the site of the Project;

(i)  The materials shall not be stored for more than forty-five (45) calendar days before they
are installed in place unless specifically approved by the Owner;

(ii1))  The materials shall be stored in accordance with applicable recommendations of the
manufacturer and the instructions of the Owner;
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(iv)  All materials delivered to the site of the Work shall be stored and handled so as to preclude
inclusion of any foreign substances, and to prevent any discoloration or damage which might
reduce the effectiveness of the materials as part of the Work;

%) Payment for stored materials will be subject to retainage as defined in Section 4.3;
(vi)  The representative of the Owner may review and inventory any stored materials; and

(vii)  No payment will be made for stored material unless such material is specially manufactured
for the Project. For example, no payment will be made for material that is commercially available
such as conduit, sheetrock, piping, etc.

(b) Payment will not be made for materials stored off the site of the Work unless approved in
writing by the Owner.

(c) Notwithstanding anything herein to the contrary, if payments are to be made on account of
materials or equipment not incorporated in the Work but delivered and suitably stored on or off
the site of the Work, such payments shall be conditioned upon submission by the Construction
Manager of bills of sale or such other documentation satisfactory to the Owner to establish the title
of the Owner to such materials or equipment, and the submission of satisfactory insurance
certificates for the stored materials to protect the interest of the Owner.

Section 4.5. Use of Payments. The Construction Manager shall use all sums paid to it pursuant
to this Agreement for the performance of the Work in accordance with the Contract Documents.
Upon the request of the Owner, the Construction Manager shall furnish satisfactory proof as to the
disposition of any monies paid to the Construction Manager by the Owner; provided, however, no
provision shall be construed to require the Owner to see to the proper distribution, disposition or
application of the monies paid to the Construction Manager.

Section 4.6. Payment Not a Waiver. Neither the approval or making of any payment to the
Construction Manager, nor the partial or entire use or occupancy of the Project by the Owner shall
be an acceptance of any portion of Work, and/or construed as a waiver of any term or condition of
this Agreement and/or the Contract Documents.

Section 4.7. Final Payment.

(a) Final Payment by the Owner shall constitute a waiver of all claims by the Owner for
performance of the Work except for claims of the Owner arising from unsettled liens, incomplete
or defective workmanship, defective materials, failure to perform in accordance with the progress
schedule, or for the breach of any guarantees or warranties provided by the Construction Manager
under this Agreement. Acceptance of the Final Payment by the Construction Manager shall
constitute a waiver and a universal complete release and discharge of any and all claims, which
the Construction Manager may then have or in the future have against the Owner arising from the
Project or this Agreement, except those asserted in writing by Construction Manager prior to final
payment.
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(b) Final Acceptance of the Work shall occur only after all Work (including punch list items)
provided for in the Contract Documents has been finally completed and accepted in writing by the
Owner, and only after the Construction Manager has provided the Owner with instructions and
operating manuals, warranties, parts lists, “as-built” drawings and all other items required by the
Contract Documents and this Agreement.

(c) Neither the Final Payment nor the remaining retainage shall become due until the
Construction Manager submits to the Owner the following:

(1) An affidavit that all payrolls, bills for materials and equipment, and other indebtedness
connected with the Work for which the Owner or its interest in the property and the Project might
in any way be responsible, have been paid or otherwise satisfied;

(i1) A consent of surety to Final Payment; and

(ii1)  Other data establishing payment or satisfaction of all such obligations, such as receipts,
releases and waivers of liens, arising out of the Work, to the extent and in such form as may be
designated by the Owner.

(d) If any Trade Contractor refuses to furnish an affidavit, a release or waiver required by the
Owner, the Construction Manager shall furnish a bond in an amount and with a surety company
satisfactory to the Owner to defend, indemnify and hold the Owner harmless against any such lien.
If any such lien remains unsatisfied after all payments are made, and whether or not such lien is
disputed by the Construction Manager, the Construction Manager shall refund to the Owner all
monies that the Owner may be compelled to pay in discharging such lien, including all costs and
reasonable attorneys' fees incurred by Owner.

Section 4.8. The Right of Owner to Withhold Payment. The Owner may, on account of
subsequently discovered evidence, withhold or nullify the whole or part of any payment, including
Final Payment, and withhold retainage, to such extent as may be necessary to reasonably protect
itself from any of the following:

(a) Defective work not remedied;

(b) Third-party claims for payment or liens filed or reasonable evidence indicating the
probable filing of such claims or liens;

(c) Reasonable doubt that the unpaid balance of the Guaranteed Maximum Price is sufficient
to compensate the Owner for liquidated damages which may be due to the Owner;

(d) Failure of the Construction Manager to make payments properly due to Trade Contractors
pursuant to any applicable Trade Contract or purchase order or failure of the Trade Contractors to
make payment properly due to sub-subcontractors or failure of the Construction Manager to make
payment properly due for equipment, materials or labor;

(e) Evidence of fraud, over-billing or overpayment discovered upon audit;
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® Failure of the Construction Manager to prosecute the Work in accordance with the Contract
Documents;

(g) A reasonable doubt that the Work can be completed for the unpaid balance of the
Guaranteed Maximum Price as defined herein; or

(h) Actual damage to the Owner or another contractor, Trade Contractor or sub- subcontractor
caused by the Construction Manager.

ARTICLE 5

EQUIPMENT AND MATERIALS

Section 5.1. Materials Provided by Construction Manager.

(a) Unless otherwise provided in the Contract Documents, the Construction Manager shall
provide and pay as a cost of the Work for all equipment, materials, labor, water and power to the
site of the Work, as well as all tools, equipment, light, transportation, and other facilities necessary
for the performance of the Work.

(b) All equipment, machinery, material, and articles incorporated in the Work shall be of good
quality and new, and when not specified in detail in the Contract Documents, the same shall be of
the most suitable grade and quality for the purpose intended.

(c) All materials delivered to the site of the Work shall be stored and handled as to preclude
inclusion of any foreign substances, and to prevent any discoloration or damage which might

reduce its effectiveness as part of the Work.

Section 5.2. Type of Equipment Used.

(a) When any equipment, material or article is referred to by trade name, make or catalog
number followed by the words “or equal”, the reference shall be regarded as establishing the
standard of quality and performance required and shall not be construed as limiting competition.
The Construction Manager may, with the prior written approval of the Owner, use other
equipment, materials or articles which are equal in quality and performance to that named in the
Contract Documents; provided, however, that in no event shall such approval be construed as a
waiver of the right of Owner to require equipment, materials or articles which conform to the
standard of quality and performance established by reference to the trade name, make or catalog
number of the equipment, materials or article for which the situation has been approved.

(b) The name of the manufacturer, model number and other identifying information respecting
the performance, capacity, nature and rating of equipment, material and articles proposed in
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substitution of those specified in the Contract Documents shall be submitted in sufficient time to
avoid delays to the Work. Where items of machinery, equipment, materials and articles are
specified by trade name, make or catalog number and not followed by the words “or equal” they
shall be furnished as specified and substitution will not be permitted. The Construction Manager
expects to have three (3) or more manufacturers specified. The GMP will be based upon three (3)
or more manufacturers unless the Construction Manager is advised otherwise before the GMP is
established. If this is changed after the GMP is established then the Construction Manager will be
entitled to an increase in the GMP through the Change Order procedure.

Section 5.3. Nonconforming Materials.

(a) Equipment, machinery, products, materials or articles installed or used in the Work which
do not comply with the requirements of the Contract Documents, and which have not been
previously approved in writing by the Owner shall be installed or used at the risk to the
Construction Manager of subsequent rejection by the Owner.

(b) The Construction Manager shall be fully and solely responsible for quality control in
connection with all materials, machinery, equipment, products, and articles used in the
performance of the Work.

Section 5.4. Owner Furnished Equipment or Fixtures. The Owner may directly furnish any or
all of the equipment or fixtures required for the Work. In the event the Owner elects to do so, and
provided the cost of such equipment or fixtures was included in the Guaranteed Maximum Price
the fee of Construction Manager shall not be adjusted, but the Guaranteed Maximum Price for
such equipment or fixtures as reflected in Exhibit “E” will be reduced by the cost for any
equipment being furnished by Owner. A Change Order reducing the Guaranteed Maximum Price
shall be executed by the Owner and Contractor to reflect a reduction in the Guaranteed Maximum
Price. The Construction Manager shall be fully responsible for the care, custody and control of all
Owner furnished equipment which is installed or to be installed by the Construction Manager once
said equipment arrives on the job site or in any off-site storage facility mutually acceptable to
Owner and Construction Manager.

ARTICLE 6

“AS-BUILT” DRAWINGS AND DATA

Section 6.1. “As-Built” Drawings. A complete set of drawings shall be maintained by the
Construction Manager at the construction site for the purpose of showing “as-built” conditions.
The drawings shall be kept up-to-date and marked each day to show all changes and variations and
each entry shall be dated and verified as made. At the end of the project, the Construction Manager
shall furnish to the Consultant the “as-built” drawings for incorporation into the design documents.
Reproducible tracings of “as-built” drawings shall be furnished to the Owner by the Construction
Manager at the end of the project. At the completion of the Work and prior to Final Payment, a
complete set of reproducible “as-built” drawings shall be provided to the Owner.

Section 6.2. Operation and Maintenance Data and Training.
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(a) The Construction Manager shall furnish complete and necessary data for the operation,
repair and maintenance of each operating component of the Work (herein the “Data’). The Data
shall include prints of shop drawings, “as-built” conditions, sources of equipment and principal
materials, specified tests and performance data, repair and maintenance data, lubrication
instructions and recommendations, parts lists, and other catalog data or information required to
operate and maintain any part of the Work. Care shall be taken to include all pertinent data and to
exclude inapplicable or duplicate information.

(b) Prior to Final Payment, three (3) complete sets of the Data shall be provided to the Owner
indexed alphabetically by components grouped together and securely bound in a durable folder or
binder that is labeled and indexed to show its contents.

(c) Installation information for all machinery and equipment also shall be kept on the site of
the Work during construction, but used or marked prints or data sheets are not to be used in
assembling the final maintenance and operating manuals described in Paragraph (b).

(d) Prior to Final Payment, three (3) complete sets of properly indexed warranties shall be
provided to the Owner.

(e) The Construction Manager shall provide to Owner any and all start up assistance,
operational and maintenance training as required by Owner for its use and operation of the Project
as set forth in the Contract Documents.

Section 6.3. Information From Suppliers. The Construction Manager shall make it a requirement
or condition of purchase from its suppliers of equipment and/or materials (1) to furnish complete
and adequate operating and maintenance data pertaining to their equipment, (2) to assign to the
Owner any warranty, express or implied, furnished by the manufacturer of the equipment, and (3)
to assign to the Owner any customary maintenance or repair service, spare parts supply service, or
personnel support service furnished by the manufacturer of the equipment. If the terms and
conditions of any warranty, maintenance or repair service, spare parts supply service, or personnel
support service furnished by the manufacturer of the equipment are negotiable, they shall be
negotiated by the Owner and the manufacturer. The Construction Manager shall also advise the
Owner in advance of placing any order for equipment if the warranty furnished by the
manufacturer commences upon purchase, shipment or installation of such equipment.

ARTICLE 7

TRADE CONTRACTS

Section 7.1. Definitions.

(a) As used in the Contract Documents, a “Trade Contractor” is a person or organization that
has a contract with the Construction Manager to perform any portion of the Work, or to furnish
any product, article, machinery, equipment or materials to the Work.
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(b)  Asused in the Contract Documents, a “Sub-subcontractor” is a person or organization that
has a direct or indirect contract with a Trade Contractor to perform any portion of the Work, or to
furnish any product, article, machinery equipment or materials to the Project.

Section 7.2. No Contractual Relationship With Owner. Nothing contained in the Contract
Documents or otherwise shall create any contractual relationship between the Owner and any
Trade Contractor or sub-subcontractor, and no Trade Contract or sub-subcontract shall relieve the
Construction Manager of its responsibilities and obligations should any Trade Contractor or
sub-subcontractor fail to perform the Work in a satisfactory manner. The Construction Manager
is fully responsible to the Owner for the acts and omissions of its Trade Contractors and their
sub-subcontractors and of persons either directly or indirectly employed by them.

Section 7.3. Award of Trade Contracts. The Construction Manager shall secure public bids from
Trade Contractors in accordance with the bid procedures and criteria approved by Owner. These
procedures and criteria are generally described in Exhibit “F”, which is attached hereto and
incorporated herein by reference.

(a) Unless otherwise specified in the Contract Documents, the Construction Manager within
twenty-four (24) hours after receipt of final bids for any part of the Work, shall furnish to the
Owner in writing a list of names of the Trade Contractors and sub-subcontractors proposed for any
portion of the Work. The list shall include amounts of all bids, the Owner shall notify the
Construction Manager in writing if, after due investigation, it objects to any Trade Contractor or
sub-subcontractor in which event the bid of such Trade Contractor or sub-subcontractor shall not
be considered. In which case, the Owner will upon proof by the Construction Manager that the
Construction Manager will incur additional expense caused by the Owner's objection to a Trade
Contractor or a sub-subcontractor pay the difference in the bid prices as a Cost of Work and
increase the Guaranteed Maximum Price provided the substitution was not caused by an
anticipated default of the Construction Manager's original Trade Contractor.

(b) The Construction Manager shall not contract with any Trade Contractor (nor shall they
contract with any sub-subcontractor) or any person or organization (including those who are to
furnish materials or equipment) proposed for portions of the Work designated in the Contract
Documents or, if none is so designated, with any subcontractor proposed for principal portions of
the Work who has not been previously approved in writing by the Owner.

(c) If the Owner, at the time the Construction Manager presents Trade Contractor bid list for
approval, refuses to accept any Trade Contractor (or sub-subcontractor) or person or organization
submitted by the Construction Manager, the Construction Manager shall submit an acceptable
substitute and any increase due to the new substitute shall be reflected in the GMP.

(d)  Either prior to or subsequent to the execution of this Agreement, Owner reserves the right
to enter into a contract or contracts with entities to perform part of the Work normally performed
by Trade Contractors. In such event, Owner and Construction Manager agree that such contracts
may be assigned to Construction Manager to establish the relationship of Construction Manager
and Trade Contractor between Construction Manager and such entities. Construction Manager
shall accept, in all respects, responsibility for such entities as Trade Contractors provided such
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Trade Contractors are technically qualified and are financially viable. To the extent such assigned
Trade Contracts affects the Guaranteed Maximum Price, a Change Order shall be issued by Owner
to modify Guaranteed Maximum Price unless the assignment of the Trade Contract was caused by
a default of the Construction Manager's original Trade Contractor. The Construction Manager's
Fee shall not be modified in the event of any such assignments.

Section 7.4. Change of Trade Contractors. The Owner may require a change of any Trade
Contractor. Should the Owner direct a change of any Trade Contractor, the Guaranteed Maximum
Price shall be increased or decreased by the difference in cost occasioned by said direction.
Notwithstanding anything herein to the contrary, should the Owner disqualify or disapprove of
any Trade Contractor, any sub-subcontractor, any supplier, any laborer, or any other person
directly or indirectly related to the Work (“Disqualified Entity”) then the Construction Manager
agrees to terminate, and any costs associated with the termination, including but not limited to
attorney fees and legal costs should be paid by the Owner. A substitute shall be made by the
Construction Manager for the Disqualified Entity at no cost to Owner.

Section 7.5. No Substitution of Trade Contractors. The Construction Manager shall not make
any substitution for any Trade Contractor nor allow the substitution of any sub-subcontractor who
has been accepted by the Owner, unless the substitution is required and previously approved by
the Owner. The Owner shall be under no duty to approve the substitution of a Trade Contractor.

Section 7.6. Trade Contract Terms and Conditions. All portions of the Work performed by a
Trade Contractor or sub-subcontractor shall be pursuant to a written agreement between the
Construction Manager and the Trade Contractor (and where appropriate between Trade
Contractors and sub-subcontractors) which shall contain provisions that:

(a) Preserve and protect the rights of the Owner under the Contract Documents with respect to
the portion of the Work to be performed under the Trade Contract (or sub-subcontract) so that the
subcontracting will not prejudice such rights;

(b) Require that all Work be performed in accordance with the requirements of the Contract
Documents;

(c) Require submission to the Construction Manager of applications for payment under each
Trade Contract to which the Construction Manager is a party;

(d) Require that all requests for additional compensation or extensions of time be submitted to
the Construction Manager (via any Trade Contractor or sub- subcontractor where appropriate) in
sufficient time so that the Construction Manager may comply in the manner provided in the
Contract Documents for like requests by the Construction Manager upon the Owner; and

(e) Obligate each Trade Contractor or sub-subcontractor to consent to the provisions of
Sections 3.2, 3.3,3.4,3.5,7.4,16.1,21.1,21.2, and 21.3.
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ARTICLE 8

PAYMENT TO TRADE CONTRACTORS FROM CONSTRUCTION MANAGER

Section 8.1. Payments to Trade Contractors From the Construction Manager. The Construction
Manager shall pay each Trade Contractor an amount equal to the percentage of completion allowed
to the Construction Manager on account of the work of such Trade Contractor, less the percentage
retained from payments to the Construction Manager. The Construction Manager shall also
require each Trade Contractor to make similar payments to its sub-subcontractors.

Section 8.2. Independent Obligation to Pay. The obligation of the Construction Manager to pay
its Trade Contractors (and the Trade Contractor's obligation to pay Sub-subcontractors) on a pay
when paid basis, is an independent obligation from the obligation of the Owner to make payment
to the Construction Manager. The Owner shall have no obligation to pay or to see to the payment
of any monies to any Trade Contractor, sub-subcontractor, supplier or vendor.

ARTICLE 9
CHANGES

Section 9.1. Changes in The Work.

(a) The Owner, without invalidating the Agreement, may order extra Work or make changes
by altering, adding to or deducting from the Work by executing a Change Order, Construction
Change or Change Instruction in a form provided by the Owner. All work performed pursuant to
a valid Change Order, Construction Change or Change Instruction shall be performed under the
terms and conditions of the Contract Documents. Changes in the scope of work which would
entitle the Construction Manager to an increase in the GMP would be any change in any of the
following:

(1) Quality;

(i1) Quantity;
(ii1))  Function; or
(iv)  Materials.

(b) The Owner shall have authority to make changes in the Work not involving extra cost, and
not inconsistent with the purposes of the Project, but otherwise, no extra Work or change in the
Work shall be made unless pursuant to a written Change Order, written Construction Change or
written Change Instruction. No claim by Construction Manager for additional compensation, cost
or fee or any extension of the Substantial Completion Date shall be valid unless so ordered in a
written Change Order, written Construction Change or written Change Instruction.
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(c) The Owner has established an Owner’s contingency budget to order extra work outside the
GMP which shall be used to fund certain changes known as “Construction Changes” (hereinafter
referred to as “Construction Change”). Any Construction Change performed hereunder shall not
increase or decrease the Guaranteed Maximum Price for the Work in Exhibit “E” or the
Construction Manager’s Fee established in Section 4.1(b).

Section 9.2. Change Order Procedure. Upon receipt of a request from the Owner for extra Work
or changes in the Work, the Construction Manager shall furnish to the Owner a statement setting
forth in detail the proposal of the Construction Manager for performing the extra Work or changes
and the effect of the extra Work or changes, if any, on the Guaranteed Maximum Price and the
Substantial Completion Date. If the Owner approves in writing the proposal of the Construction
Manager, a Change Order in the form provided by the Owner shall be executed by the parties and
the Guaranteed Maximum Price and the Substantial Completion Date shall be adjusted in
accordance with Section 9.3.

Section 9.3. Changes in Guaranteed Maximum Price.

(a) Increases in the Scope: The increase in the Guaranteed Maximum Price reflected in Exhibit
“E” attributable to a Change Order and/or Construction Change performed by the Construction
Manager or any of its Trade Contractors shall not exceed the sum of the following:

(1) The actual labor cost to Construction Manager to perform the Change Order and/or
Construction Change including insurance and taxes;

(i1) The actual unit cost of materials, supplies, products, equipment and rental equipment used
in performing the Change Order or Construction Change, including sales taxes;

(ii1))  The actual cost of Trade Contractors to perform the Change Order, including insurance and
taxes;

(iv)  The actual cost for additional bonds including Trade Contractor bonds, if applicable;

(v) The Construction Manager shall, as a part of its Trade Contract Agreement, require that no
more than ten percent (10%) of the total of sub-paragraph iii be charged by a Trade Contractor for
profit and overhead on any Change Order or Construction Change Work performed by the Trade
Contractor. Trade Contractors shall not be entitled to charge profit and overhead on insurance,
taxes or bond premiums. In the event change order work is performed by a second or lower tier
Trade Contractor, profit and overhead on such work shall be limited to five percent (5%) for the
Trade Contractors in the tiers above the entity performing the work; and

(vi)  The Construction Manager’s fee shall be increased in the amount of five percent (5%) of
the total of (i) through (v) above.
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(b) Decreases in the Scope: The decrease in the Guaranteed Maximum Price reflected in
Exhibit “E” attributable to a Change Order or Construction Change deleting a portion of the scope
of Work shall equal the sum of the following:

(1) The actual labor cost that the Construction Manager would have incurred to perform the
scope of Work deleted in the Change Order or Construction Change including the cost of overhead,
profits, insurance and taxes;

(i1) The actual unit cost of materials, supplies, products, equipment and rental equipment that
the Construction Manager would have used in performing the scope of Work deleted in the Change
Order or Construction Change, including sales taxes;

(ii1))  The actual cost of Trade Contractors and sub-subcontractors that the Construction Manager
would have incurred in performing the Scope of Work deleted in the Change Order or Construction
Change, including overhead, profits, insurance and taxes;

(iv) A decrease to the Construction Manager's Fee in the amount of five percent (5%) of the
total of subparagraphs (i), (ii) and (iii); and

(V) To the extent allowed by the Bonding Company, the actual credit for the cost associated
with the lower limits required for the bonds including Trade Contractors and sub-subcontractors
bonds, if applicable, as a result of the reduction in the scope of the Work.

Section 9.4. Change Instruction. In the event that the Owner and the Construction Manager
cannot agree on the amount of compensation or time extension, if any, due to the Construction
Manager for a Change Order or Construction Change pursuant to Section 9.2, the Owner may
direct the Construction Manager to proceed with the performance of the Change Order or
Construction Change Work by a Change Instruction. In such event, the Construction Manager
will proceed with the Change Order Work or Construction Change and the Construction Manager’s
compensation will be calculated pursuant to the provisions of Section 9.3.

Section 9.5. Unconditional Obligation to Proceed. Notwithstanding anything herein to the
contrary, the Construction Manager will proceed with the Work so as to complete the Work on or
before the Substantial Completion Date even if it has a dispute with the Owner concerning the
amount to be paid under Section 9.3 or any extension of time which is or could be due to the
Construction Manager pursuant to a Change Order, Construction Change, a Change Instruction or
otherwise.

ARTICLE 10

THE UNDERSTANDING OF THE CONSTRUCTION MANAGER

Section 10.1. Examination of Work Site.
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(a) The parties acknowledge that pre-contract conditions did not allow the Construction
Manager to carefully examine, and satisfy itself as to the soil and hidden site conditions, the
character, quality and quantity of the materials, equipment and facilities needed preliminary to and
during the prosecution of the Work, and other matters which could reasonably affect the Work.

(b) Owner will obtain certain geotechnical data, soil and subsurface tests and other soil
engineering tests and reports in areas where the Work is to be performed for the purpose of study
and design, and will make such data, tests and reports available to Construction Manager on
request.

Section 10.2. Sufficiency of Contract Documents.

(a) The Construction Manager acknowledges that when the Guaranteed Maximum Price is
established, the Contract Documents will be sufficient to enable it to construct and determine the
Cost of all of the Work and that the Work will be able to be completed in accordance with the
Contract Documents for the Guaranteed Maximum Price.

(b) The Construction Manager acknowledges that any discrepancies, omissions, ambiguities or
conflicts in the Contract Documents discovered or which should have reasonably been discovered
by the Construction Manager will be brought to the attention of the Owner, as set forth in Paragraph
2.3 of this Agreement, and in a timely manner in order to insure Substantial Completion of the
Work by the Substantial Completion Date. In addition, the Construction Manager acknowledges
that the Owner has not made nor shall it be deemed to have made any warranties, guarantees or
representations of any kind whatsoever regarding the sufficiency of the Contract Documents or
any other matter, including site conditions, relating to the Project.

(c) The Owner shall be responsible for any damages resulting from any errors, inconsistencies or
omissions in the Contract Documents which were discovered or observed by the Construction
Manager.

Section 10.3. No Oral Modification. No oral agreement or conversation with any officer, agent
or employee of the Owner or its representatives, either before or after the execution of this
Agreement shall affect or modify any of the terms or obligations contained in this Agreement or
the Contract Documents. No extra compensation will be due from the Owner as a result of the
Construction Manager not being aware of any matter that might affect the Work. The silence,
action or failure to act by the Construction Manager or the Owner shall not affect or modify any
of the terms or obligations contained in this Agreement or the Contract Documents.

ARTICLE 11

THE REPRESENTATIVE OF THE OWNER

Section 11.1. The Representative of The Owner. The Representative of the Owner is designated
the Consultant’s on-site representative and shall have general control of the Work through the
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Project Manager of the Construction Manager. The Representative of the Owner shall have full
authority to stop the Work whenever in the best judgment of the Representative of the Owner, such
stoppage may be necessary to insure the proper execution of the Work. The Representative of the
Owner shall have authority to reject any Work and materials which do not conform to the Contract
Documents, and to decide questions which arise during the execution of the Work. The
Representative of the Owner shall also designate in writing all persons affiliated with the Owner
who are authorized to have access to the Work. Upon written notice, the Owner shall have the
right to replace the Representative of the Owner at any time with or without cause.

Section 11.2. Decisions of the Owner. Upon the written request of the Construction Manager for
a decision by the Owner, the Representative of the Owner shall, promptly render a decision in
writing on all matters relating to the execution of the Work or the interpretation of the Contract
Documents. All decisions by the Representative of the Owner shall be final. In the event of a
disagreement, the matter will be resolved in accordance with the City of Memphis dispute
procedure as set forth in Exhibit “I”.

ARTICLE 12

SUPERVISION OF THE WORK

Section 12.1. The Project Manager of the Construction Manager. The Construction Manager
shall designate in writing to the Owner and keep on the Work during its progress a competent
Project Manager and Superintendent satisfactory to the Owner. The designated Project Manager
and Superintendent shall be assigned to the Project from the date of the Notice to Proceed until the
date of Substantial Completion hereunder. The Project Manager and Superintendent shall be
changed upon written request of the Owner but shall not be changed by the Construction Manager
except with the consent of the Owner, unless the Project Manager ceases to be in its employ. The
Project Manager shall represent the Construction Manager and all directions given to him by the
Owner shall be binding as if given to the Construction Manager directly. The Project Manager
shall devote full time to the Work and the Construction Manager shall maintain an office on the
site of the Work. He shall direct, coordinate and supervise all Work, inspect all materials delivered
to the Project to ascertain whether or not they comply with the requirements of the Contract
Documents, and reject all nonconforming materials or workmanship.

Section 12.2. Owner's Right to Review The Work.

(a) The Owner and persons designated by the Owner shall at all times have access to the Work
whenever it is in preparation or progress and the Construction Manager shall provide proper
facilities for such access and for a detailed review of the Work by the Owner. If the Owner
discovers any defective Work in connection with any review, it shall report such defective Work
to the Construction Manager and the Construction Manager shall, at its cost, correct the defective
Work.
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(b) If the Contract Documents, the written instructions of the Owner, laws, ordinances, rules
or regulations, or any public authority require any of the Work to be specifically tested or
inspected, the Construction Manager shall give the Owner timely notice of its readiness for
inspection and testing, and if the test or inspection is performed by an authority other than the
Owner, of the date set for such test or inspection. Inspections by the Owner shall be promptly
made so as not to delay the work and, where practicable, at the source of supply. If any of the
Work should be covered up without the approval or consent of the Owner or any necessary
authority, it shall be uncovered for examination, if required by the Owner or such other authority,
at the sole expense of the Construction Manager.

(c) Re-examination of questioned Work that has been previously inspected by the Owner may
be ordered by the Owner and, if so ordered, the questioned Work shall be uncovered by the
Construction Manager. If such Work is found to be in compliance with the Contract Documents,
the Owner shall pay the actual documented and verified cost of the re-examination. If such Work
is found not to be in compliance with the Contract Documents, the Construction Manager shall
bear the costs of the re-examination.

ARTICLE 13

THE RIGHT OF THE OWNER TO AUDIT

Section 13.1. Right to Audit. The Construction Manager shall keep full and accurate records of
all costs incurred and items billed in connection with the Work, which records shall be open to
audit by the Owner, or any authorized representative for the Owner, during the course of the Project
and until three (3) years after the Final Payment by Owner. In addition, the Construction Manager
shall make it a condition of all non-Lump Sum/Fixed Price Trade Contracts and sub-subcontracts
entered into in furtherance of the Work that any and all Trade Contractors and sub-subcontractors
will keep accurate records of costs incurred and items billed in connection with the Trade Contract
(or sub-subcontract), and that such records shall be open to audit by the Owner, or any authorized
representative of the Owner, during the course of the Work of the Trade Contractor (or
sub-subcontractor) and until three (3) years after Final Payment by the Owner to the Construction
Manager.

Section 13.2. Review of Trade Contracts. The Construction Manager shall provide the Owner
with an executed copy of all Trade Contracts, sub-subcontracts and purchase orders entered into
in furtherance of the Work.
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ARTICLE 14

SEPARATE CONTRACTS

Section 14.1. The Right of The Owner to Award Separate Contracts. The Owner reserves the
right to award other contracts in connection with the Project at or in the vicinity of the Project and
the Construction Manager agrees to cooperate fully and not to unreasonably interfere with the
work of such other contractors. The Owner shall use its best efforts to cause its other contractors
to cooperate fully and not to unreasonably interfere with the work of the Construction Manager or
the Trade Contractors.

Section 14.2. Cooperation. The Construction Manager shall afford the other contractors of Owner
the opportunity for the introduction and storage of their materials, products and equipment and the
execution of their work, and shall properly connect and coordinate the Work with the work of other
contractors.

Section 14.3. Responsibility for Damage. Should the Construction Manager cause damage to the
work or property of any other contractor of the Owner, the Construction Manager shall settle with
such other contractor by agreement or arbitration (if appropriate) if the other contractor will so
settle. If such other contractor sues the Owner on account of any damage alleged to have been
caused in whole or in part by the Construction Manager, it is understood the Construction
Manager’s insurance will respond.

ARTICLE 15

WARRANTIES OF THE CONSTRUCTION MANAGER

Section 15.1. Warranty of Title. The Construction Manager warrants and guarantees that title to
all Work, materials, products and equipment covered by an Application and Certificate for
Payment, whether incorporated in the Work or not, will pass to the Owner, free and clear of all
liens, security interests or encumbrances (herein "Liens") and that none of the Work, materials,
products or equipment covered by an Application and Certificate for Payment will have been
acquired by the Construction Manager, or by any other person performing any part of the Work or
furnishing materials and equipment for the Work, subject to an agreement under which a Lien is
retained by the seller or supplier.

Section 15.2. Special Warranties. When special guarantees or warranties are required by the
Contract Documents for specific parts of the Work, the Construction Manager shall procure
certified copies of such guarantees or warranties, countersign them and submit them to the Owner
in triplicate. Delivery of such guarantees or warranties will not relieve the Construction Manager
from any obligations assumed under any provision of this Agreement or the Contract Documents.

Section 15.3. Assignment of Warranties. The Construction Manager hereby assigns to the Owner
any and all existing assignable warranties, service life policies and patent indemnities of
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manufacturers of equipment or items incorporated in the Work. Upon the request of the Owner,
the Construction Manager shall give the Owner assistance in enforcing the rights of the Owner
arising under such warranties, service life policies and patent indemnities. At the request of the
Owner, the Construction Manager shall give notice (with copies to the Owner) to any such
manufacturers of the assignment of such warranties, service life policies and patent indemnities.

Section 15.4. General Warranty and Correction of Work.

(a) In addition to any special guarantees or warranties contained in the Contract Documents, the
Construction Manager warrants to the Owner that all materials and equipment furnished in
performance of the Work will be new unless otherwise specified, that all Work will be of good
quality, free from faults and defects and in conformance with the Contract Documents. All work
not so conforming to these standards shall be considered defective and corrected by the
Construction Manager at no cost to the Owner.

(b) The Construction Manager shall promptly correct all defective Work to the standards of
this Agreement and the Contract Documents whether observed before or after the Substantial
Completion Date and whether or not fabricated, installed or completed. The Construction Manager
shall bear all costs of correcting such defective Work.

(c) The Construction Manager shall conduct a walk-through of the Project with the
Construction Manager and a representative of Owner for the purpose of identifying those items
that qualify for replacement and/or repair under the terms of the general warranty furnished for the
Work. Said walk-through shall be conducted approximately eleven (11) months after the
Substantial Completion Date for the entire Project. All warranties shall be deemed to commence
as of the Substantial Completion Date for the Project, including any portions of the Work occupied
or used ahead of schedule by Owner. Owner shall be diligent and immediately notify the
Construction Manager at the time any warranty items need replacement and/or repair.

(d) If, within one (1) year from the Substantial Completion Date or any longer period of time
as may be prescribed by law or by the terms of any applicable special guarantee or warranty
required by the Contract Documents, any of the Work is found to be defective and not in
accordance with the Contract Documents, the Construction Manager shall correct it promptly after
receipt of a written notice from the Owner to do so.

(e) All defective or nonconforming Work shall, if deemed necessary by the Owner, be
removed from the Project if necessary, and the Work shall be corrected by the Construction
Manager to comply with the Contract Documents without cost to the Owner. The Construction
Manager also shall bear the cost of making good all work of other contractors and Trade
Contractors destroyed or damaged by removal or correction of the defective Work of Construction
Manager.

® If the Construction Manager fails to correct defective Work in accordance with this Section
and the Contract Documents, the Owner may correct it and hold the Construction Manager liable
for all costs, expenses and damages, including redesign fees, attorney's fees and litigation costs
incurred by Owner in correcting it.
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ARTICLE 16

RIGHT OF THE OWNER TO DO WORK

Section 16.1. Right of The Owner to Do Work. If the Construction Manager should neglect to
prosecute the Work properly or fail to do anything required by the Contract Documents, and the
Owner does not receive assurances from the Construction Manager of due performance
satisfactory to the Owner within seven (7) days after written demand is made, then the Owner may,
without prejudice to any other remedy it may have under this Agreement or at law or in equity,
make good any deficiencies in the Work and deduct all costs of doing so from the payment then
due, retainage held by the Owner or any payment thereafter due the Construction Manager.

Section 16.2. Deduction For Uncorrected Work. If the Owner deems it inexpedient to correct
deficiencies in the Work pursuant to Section 16.1, the Owner may deduct the reasonable cost of
doing so from the payment then due, any retainage held by the Owner, or any payment thereafter
due the Construction Manager, but the making of such a deduction shall in no way be deemed an
election of remedies by the Owner.

Section 16.3. Correction of Work Before Final Payment.

(a) The Construction Manager shall promptly remove from the site of the Work all materials,
equipment or other items rejected by the Owner as failing to conform to the Contract Documents,
whether incorporated in the Work or not, and the Construction Manager shall promptly replace
and re-execute the Work to comply with the Contract Documents and without expense to the
Owner. In addition, the Construction Manager shall bear the expense of making good all work of
other contractors destroyed or damaged by such removal or replacement.

(b) If the Construction Manager does not remove rejected material, equipment or other items
within a reasonable time (as fixed by written notice from the Owner) the Owner may remove such
items and store them at the expense of the Construction Manager, or dispose of such material,
equipment or other items. If the Construction Manager does not pay the expense of such removal
within ten (10) days, the Owner may, upon ten (10) days written notice, sell such items at auction
or at private sale and shall account for the net proceeds of such sale, after deducting all the costs
and expenses of removal that should have been borne by the Construction Manager.

ARTICLE 17
INSURANCE

Section 17.1.  Construction Manager’s Liability Insurance
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(a) The Construction Manager shall not commence work under this contract until he
has obtained all insurance required under this section and such insurance has been
approved by the City of Memphis Risk Manager, nor shall the Construction
Manager allow any Trade Contractor or sub-subcontractor to commence work on
his subcontract until all similar insurance required of the subcontractor has been so
obtained and approved by the City.

(b) Before commencing any work, the Construction Manager shall furnish the City of
Memphis Risk Manager with Certificates of Insurance attested by a duly authorized representative
of the insurance carrier evidencing that the insurance required hereunder is in force and effect.
The theme/title of the project shall also be specified on the Certificate of Insurance.

(c) The Construction Manager shall be responsible from the time of signing the Contract or
from the time of the beginning of the first work, whichever shall be earlier, for all injury or damage
of any kind resulting from this work to persons or property. In addition to the liability imposed
upon the Construction Manager on account of bodily injury (including death) or property damage
suffered through the Construction Manager’s negligence, which liability is not impaired or
otherwise affected hereby, the Construction Manager assumes the obligation to protect, defend,
indemnify and hold the City, its officers and directors, employees and agents free and harmless
from and against any and all losses, penalties, damages, settlements, costs, charges, professional
fees or other expenses or liabilities of any kind and character in connection with or arising directly
or indirectly out of this contract and/or the performance hereof by act or omission of the
Construction Manager, Trade Contractor, sub-subcontractor, or anyone either (1) directly or
indirectly employed or (2) under the supervision of any of them in the prosecution of the Work
included in this contract.

(d) The Construction Manager, upon award of the contract, shall provide at his own cost and
expense the following insurance to the City of Memphis utilizing insurance companies acceptable
to the City and licensed in the State of Tennessee, which insurance shall be evidenced by
certificates and/or policies as determined by the City.

(1) Each certificate of policy shall require and contain verbatim the following clause:

“THE CITY OF MEMPHIS, ITS OFFICIALS, AGENTS, EMPLOYEES AND
REPRESENTATIVES ARE NAMED ADDITIONAL INSURED”

(i1) The additional insured endorsement stating that the City of Memphis, its officials, agents,
employees and representatives is additionally insured shall be attached to the Certificate of
Insurance and will apply to both general liability and automobile liability.

(e) If any of the insurance requirements are not complied with at their renewal dates, payment
to the Construction Manager may be withheld until those requirements have been met, or at the
option of the City, the City may pay the renewal premiums and withhold such payments from any
monies due the Construction Manager.

Section 17.2.  Specific Insurance Requirements
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(a) Workers Compensation Insurance: The Construction Manager shall maintain in force
Workers’ Compensation coverage in accordance with the statutory requirements and limits of the
State of Tennessee and shall require all Trade Contractors and sub-subcontractors to do likewise.

Employer’s Liability $100,000 Each Accident
$500,000 Disease-Policy Limit
$100,000 Disease-Each Employee

(b) Automobile Liability Insurance: To be taken out in the name of the Construction
Manager as Named Insured and City as an Additional Insured; covering owned,
non-owned, and hired vehicles with MINIMUM LIMITS OF:

$1,000,000 each occurrence - Combined Single Limit

(c) Commercial General Liability Insurance: Comprehensive General Liability Insurance,
including Premises and Operations, Contractual Liability, Independent Contractor’s Liability, and
Broad Form Property Damage Liability coverage.

Commercial General Liability Insurance: MINIMUM LIMITS of:

$2,000,000  General Aggregate per Project
$2,000,000  Products-Completed Operations
$1,000,000  Personal and Advertising Injury
$1,000,000  Each Occurrence

$ 50,000 Fire Damage any one Fire

$ 5,000 Medical Expense any one Person

(d) Property Insurance: Contractor shall be responsible for maintaining any and all property
insurance on their own equipment and shall require all Trade Contractors and sub-subcontractors
to do likewise.

(1) Builder’s Risk Coverage: To be taken out in the name of the City and Contractor
as their interest may appear.

(i1) An “All Risk” installation floater in the amount of the contract endorsed to
contain the following condition: “It is understood and agreed that coverage will cease only when
the new construction (including building materials) is accepted by the City.

(ii1) Additional coverage and limits may be required based upon the particular services
contracted. If such additional coverage is required for a specific contract, those requirements will
be described in the “Special Conditions” of the contract specifications.

(iv) The Construction Manager is required to provide copies of the insurance policies
upon request.
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(e) The Contractor shall provide notice to the Owner within three (3) business days
following receipt of any notice of cancellation or material change in the Contractor’s insurance
policy from Contractor’s insurer. Such notice shall be provided to the Owner by registered mail,
return receipt requested, to the following addresses:

City of Memphis

Attn: Risk Management Department
170 N. Main St., 5th Floor
Memphis, TN 38103

City of Memphis

City Engineer

125 N. Main Street, Room 644
Memphis, TN 38103

Section 17.3. Construction Manager's Insurance Primary: Any coverage applicable to Owner
under Construction Manager's insurance policies shall be primary and non-contributing with any
insurance maintained by Owner in its own name and on its own behalf. Copies of endorsements
to Construction Manager's policies shall be provided to Owner.

Section 17.4. No Cancellation: All insurance obtained by the Construction Manager pursuant to
this Article 17, shall be written by insurance companies licensed to do business in the State of
Tennessee. All such insurance shall be in form and substance satisfactory to the Owner and shall
provide that it will not be subject to cancellation, termination or reduction in coverage except after
ninety (90) days prior written notice to the Owner.

Section 17.5. Insurance Certificates: The Construction Manager shall furnish to the Owner prior
to commencement of the Work certificates of insurance from insurers with a rating by A.M. Best
of A- or better, reflecting policies in force, and shall also provide certificates evidencing all
renewals of such policies. Insurers shall retain an A.M. Best rating of A- or better throughout the
term of this Agreement and all policy periods herein. Certificates for contractual liability insurance
shall specifically acknowledge the provisions of Section 17.2.

Section 17.6. The Right of the Owner to Maintain Insurance: In the event the Construction
Manager fails to furnish and maintain the required insurance, to furnish certificates of insurance,
or to furnish certified policy copies after written request by the Owner, the Owner shall have the
right, at its option, to terminate this Agreement or to take out and maintain such insurance, and
hold the Construction Manager liable for the cost. Compliance by the Construction Manager with
the requirements of this Section 17 shall in no way relieve the Construction Manager from liability
by it under any provision of this Agreement or the Contract Documents.

Section 17.7. No Limitation of Liability. Nothing in this Agreement, including any Owner or
Construction Manager furnished insurance, is to be construed as either a limitation or release of
the Construction Manager's liability to the Owner.
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ARTICLE 18

SURETY BONDS

Section 18.1. Surety Bonds Required.

(a) The Construction Manager shall furnish a performance bond in an amount equal to one
hundred percent (100%) of the Guaranteed Maximum Price as security for the faithful performance
of the contract for the payment for labor and material furnished and incorporated into the work.
The only acceptable form of instrument for this bond is bound herein as Exhibit “J”. Bond shall
be furnished through an agent domiciled and legally authorized to do business in the State of
Tennessee and delivered to the Owner not later than ten (10) working days after the date shown
on written notice from the City. Surety company proposed shall be one acceptable to the Owner.

(b)

Section 19.1.

If the Surety on any bond furnished by the Contractor is declared bankrupt or
becomes insolvent or its right to do business is terminated in any state where any
part of the Project is located or it ceases to meet the requirements of the
aforementioned bond stipulations, the Construction Manager shall within five (5)
working days thereafter substitute another bond and Surety, both of which must be
acceptable to the Owner.

ARTICLE 19

INDEMNIFICATION

Indemnification of the Construction Manager

(a)

To the fullest extent permitted by law, the Construction Manager, on behalf of
itself, its Trade Contractors, sub-subcontractors, their agents, their employees or
any entity or person for which the Construction Manager is or may be responsible
(all of said parties are herein sometimes collectively referred to as the
“Indemnitors”), shall fully indemnify, defend, save and hold Owner, their agents,
employees, officers, directors, partners and related entities (all of said parties are
herein collectively referred to as the “Indemnitees”) harmless from and against all
liability, damage, loss, claims, demands, actions and expenses of any nature
whatsoever, including, but not limited to reasonable attorneys’ fees which arise out
of or are connected with:

(1) Any negligent act, error or omission by any Indemnitor in the performance
of this Agreement;

Page 76
Version Date 2/09/2021



(i1) The failure of the Indemnitor in the performance of this Agreement to
comply with the laws, statutes, ordinances or regulations of any governmental
authority; or

(ii1))  The material breach of any term or condition of this Agreement by any of
the Indemnitors.

(b) Without limiting the generality of the foregoing, the indemnity herein above set forth
shall include all liability, damages, loss, claims, demands and actions on account of personal
injury, death or property loss to any third party, any Indemnitee, any of Indemnitee’s employees,
agents, licensees or invitees which arose out of or in connection with the work.

(c)

Section 19.2.

The indemnity set forth in this Article shall survive any termination of this
Agreement for the applicable statute of limitations period.
Labor Indemnity

(a)

Section 19.3

The Construction Manager shall indemnify, defend and hold harmless the Owner
from any and all administrative and judicial actions (including reasonable
attorneys’ fees related to any such action) incurred by the Owner in connection with
any labor related activity arising from the performance of the Work of the
Construction Manager. As used in this Agreement, “labor related activity”
includes, but is not limited to, strikes, walk-outs, informational or organizational
picketing, use of placards, distribution of hand-outs or leaflets in the vicinity of any
facility where the Owner conducts business. The Owner shall advise the
Construction Manager if any labor related activity occurs and the Construction
Manager shall arrange for the legal representation necessary to protect the Owner,
provided such representation is previously approved by the Owner.

Rovalties and Patents

(a)

Section 19.4

The Construction Manager shall pay all royalties and license fees in any way
relating to the Work, shall defend all suits or claims for infringement of any patent
rights, and shall indemnify and hold the Owner harmless from loss on account of
any such suit or claim.

Attorneys’ Fees

(2)

In the event it becomes necessary for Owner to employ an attorney to enforce any
provision of this Agreement, then the Contractor shall be liable for all attorneys’
fees and litigation expense of Owner.

ARTICLE 20

RIGHT TO OCCUPY BY OWNER
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Section 20.1. Early Occupancy by Owner. The Owner has the right to occupy or use ahead of
schedule all or any substantially completed or partially completed portion of the Project or Work
when such occupancy and use are in its best interest, notwithstanding the time of completion for
all of the Work. The Construction Manager shall be entitled to recover cost due to the early
occupancy or use by the Owner.

Section 20.2. Corrections After Occupancy. After the Owner has taken occupancy of all or any
substantially completed portion of the Work, the Construction Manager shall not disrupt the use
and occupancy of the Owner to complete the punch list for the Work but shall, after forty-five (45)
calendar days to complete the punch list, and at the discretion of the Owner, complete the punch
list after normal working hours.

Section 20.3. Heating, Ventilating and Air-Conditioning Systems. The Owner may require the
use and operation of any heating, ventilating and air-conditioning equipment at the time it occupies
or uses any portion of the Work. In such event, the Owner may require the Construction Manager
to operate such equipment and will, pursuant to a Change Order or Change Instruction, pay the
Construction Manager the documented cost of such utilities or other operational expenses required
for the use and occupancy of the Owner, but the Construction Manager shall be responsible for
such equipment and for its careful and proper operation and maintenance. At any time, the Owner
may assume the care and maintenance of any portion of the Project which it is occupying and using
for the operation of any such equipment, but in each case, the Construction Manager shall not be
relieved of its responsibility for the full completion of the Work and the protection of its tools,
materials and equipment.

ARTICLE 21

DEFAULT:; RIGHT TO TERMINATE OF OWNER

Section 21.1. Event of Default.

(a) For the purposes of this Agreement, an Event of Default shall be if:

(1) At any time, there shall be filed by or against the Construction Manager in any court a
petition in bankruptcy, insolvency, for reorganization, or for the appointment of a receiver or
trustee of all or a portion of the property of the Construction Manager, and within twenty (20) days
from the filing date the Construction Manager fails to secure a discharge;

(i1) The Construction Manager makes an assignment for the benefit of creditors or petitions for
or enters into an agreement or arrangement with its creditors;

(ii1))  The Construction Manager fails to prosecute the Work properly, or fails to complete the
Work entirely on or before any date established for Substantial or Final Completion;
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(iv)  The Construction Manager fails to make prompt payment to its Trade Contractors or for
materials or labor used in the Work;

(V) The Construction Manager fails to supply sufficient labor, material and/or equipment so as
to complete the Work timely and in accordance with the Contract Documents including, but not
limited to the progress schedule; or

(vi)  Without limitation, the Construction Manager fails to perform any term, condition or
obligation of this Agreement or the Contract Documents.

(b)  Upon the occurrence of an Event of Default, the Owner may give written notice to the
Construction Manager. If such Event of Default has not been cured within seven (7) days from
the date of said notice, the Owner, without prejudice to any other remedy it has, may terminate
this Agreement. In such event, the Owner may take possession of all or some of the materials,
tools, equipment and appliances of the Construction Manager, and complete the Work by such
means as the Owner deems fit. In such case, the Construction Manager shall not be entitled to
receive any further payment until the Work is completed. If the unpaid balance of the Guaranteed
Maximum Price shall exceed the aggregate of (1) the expense of the Owner of completing the
Work, including compensation for additional managerial, design and administrative services, and
(2) the losses and damages of Owner, including liquidated damages, attorneys’ fees and litigation
expense, such excess shall be paid to the Construction Manager. If such expense, losses and
damages of Owner shall exceed the unpaid balance of the Guaranteed Maximum Price, the
Construction Manager and its surety shall pay the difference to the Owner promptly on demand.

Section 21.2. Termination for Convenience. The Owner may terminate this Agreement for its
convenience without cause by giving seven (7) days' prior written notice to the Construction
Manager. In such event, the Owner will pay the Construction Manager for that portion of the
Guaranteed Maximum Price, including the proportionate fee of the Construction Manager, less the
aggregate of previous payments, allocable to the Work completed by the Construction Manager as
of the date of termination. The Owner will be responsible to reimburse the Construction Manager
for termination costs regarding any of its continuing contractual commitments to Trade
Contractors, suppliers, vendors and materialmen or for penalties or damages for canceling such
contractual commitments.

Section 21.3. Suspension by the Owner for Convenience.

(a) The Owner may order the Construction Manager in writing to suspend, delay or interrupt
the Work in whole or in part for such period of time as the Owner may determine (hereinafter
referred to as “Suspension”).

(b) Provided the Suspension lasts for more than thirty (30) days, an adjustment to the
Guaranteed Maximum Price (“Adjustment’) shall be made for the increased cost of performance
after thirty (30) days caused by the Suspension. The date of Substantial Completion shall be
extended by written Change Order to the extent that Substantial Completion is delayed by the
Suspension. No adjustment shall be made to the extent that an adjustment is made or denied under
another provision of this Agreement except that approval shall not be unreasonably withheld.
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(©) The amount of the Construction Manager’s compensation for a Suspension pursuant to
Section 21.3(b) shall be limited to any properly documented costs of maintaining personnel and
equipment in the field provided such costs are approved by the Owner in writing. The Owner shall
not be liable at any time for home office overhead expense or consequential damages. At the
Owner’s option, the Construction Manager may be ordered to demobilize its forces because the
Project is suspended. In such event the Owner will reimburse the Construction Manager for the
reasonable cost of demobilization and remobilization.

Section 21.4. Assignment of Trade Contracts. In the event of termination by the Owner pursuant
to this Article 21, the Owner may require the Construction Manager promptly to assign to it all or
some Trade Contracts, materials, tools, equipment to be installed under this Agreement, or rental
agreements, and any other commitments which the Owner, in its sole discretion, chooses to take
by assignment. In such event, the Construction Manager shall promptly execute and deliver to the
Owner written assignments of such commitments and contracts.

ARTICLE 22

HAZARDOUS MATERIALS COVENANTS

Section 22.1. Owner’s Responsibility. Owner shall be responsible for any Hazardous
Materials, as defined in section 22.2(a), uncovered or revealed at the Project or Project Site which
was not shown or indicated in the Contract Drawings or Specifications or identified in the Contract
Documents to be within the scope of the Work.

Section 22.2. Hazardous Materials Covenants.

(a) Except where directed by Owner or as required by this Agreement, Construction Manager
hereby represents and warrants to and for the benefit of Owner that the Project or Project Site will
not be used or operated in any manner that will result in the storage, use, treatment, manufacture
and disposal of any Hazardous Materials (hereinafter defined) upon the Project or Project Site or
any portion thereof or which will result in Hazardous Materials Contamination (hereinafter
defined). For purposes hereof, the term “Hazardous Materials” shall mean and refer to (i) any
“hazardous waste” as defined by the Resource Conservation and Recovery Act of 1976 (42 U.S.C.
§ 6901 ef seq.), as amended from time to time, and regulations promulgated thereunder; (ii) any
“hazardous substance” as defined by the Comprehensive Environmental Response, Compensation
and Liability Act of 1980 (42 U.S.C. § 9601 et seq.) ("CERCLA"), as amended from time to time,
and regulations promulgated thereunder; and (iii) any other substance which is defined as
hazardous or toxic by any laws or by any other legal requirements affecting the Project or Project
Site or any substance the presence of which on the Project or Project Site is prohibited by any
applicable environmental laws or regulations affecting the Project or the Project Site including but
not limited to, the Hazardous Material Transportation Act, as amended (49 U.S.C. § 1801, et seq.),
and the Toxic Substance Control Act, as amended (15 U.S.C. § 2601, ef seq.), (hereinafter referred
to as “Laws”). The term “Hazardous Materials Contamination” shall mean and refer to the
contamination of the Project or Project Site or of the buildings, facilities, soil, surface water,
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ground water, air, or other elements on any other property as a result of Hazardous Materials at
any time emanating from the Project or Project Site.

(b) In addition to and without limiting the generality of any other provision of this Agreement,
Construction Manager shall and hereby does agree to defend, indemnify and hold Owner, its
agents, employees, officers, directors, partners and related entities, harmless from and against any
and all losses, damages, expenses, fees, claims, demands, causes of action, judgments, costs and
liabilities, including, but not limited to, attorneys’ fees and costs of litigation, costs and expenses
of response, remedial and corrective work, and other cleanup activities, arising out of or related to
(i) the storage, use, treatment, manufacture or disposal of any Hazardous Materials upon the
Project or Project Site or any portion thereof, or (ii) the use or operation of the Project or Project
Site or any portion thereof in any manner which results in the “release” or “threatened release” (as
those terms are defined in CERCLA and the rules and regulations promulgated thereunder, as from
time to time amended) of Hazardous Materials or in Hazardous Materials Contamination on, in or
affecting the Project or Project Site or any portion thereof whether by Construction Manager or
Construction Manager’s employees, agents, delegees, invitees, licensees, concessionaires, Trade
Contractors or representatives or other persons or entities for whose acts the Construction Manager
is responsible, provided that such actions or events result from the sole negligence of Construction
Manager or its said employees, agents, delegees, invitees, licensees, concessionaires, Trade
Contractors or representatives, or other persons or entities for whose acts or omissions the
Construction Manager is responsible. The provisions of this section shall survive any payment or
satisfaction of this Agreement and such provisions shall remain in full force and effect.

(c) Owner represents that, to the best of its knowledge and information, it has disclosed to
Construction Manager the existence of all Hazardous Materials located upon the Project or the
Project Site. To the extent allowed by law, Owner shall and hereby does agree to defend,
indemnify and hold Construction Manager, its officers, directors, employees, and agents harmless
from and against any and all losses, damages, expenses, fees, claims, demands, causes of action,
judgments, costs and liabilities, including but not limited to, attorneys’ fees and costs of litigation
resulting from bodily injuries to any person, or damage to any property caused solely by or arising
solely out of latent Hazardous Materials Contamination of the Project or Project Site or any portion
thereof which Contamination was present but unknown by the Owner prior to the date hereof and
which was not reasonably discovered or otherwise known hereafter by the Owner or the
Construction Manager or its employees, agents, delegees, invitees, licensees, concessionaires,
Trade Contractors or representatives or other persons or entities for whose acts or omissions the
Construction Manager is responsible, provided that such Hazardous Materials Contamination or
any release of Hazardous Materials related thereto is in no way caused by or results from the
negligent use of the Project or the Project Site by the Construction Manager or its said employees,
agents, delegees, invitees, licensees, concessionaires, Trade Contractors or representatives or other
persons or entities for whose acts or omissions the Construction Manager is responsible.
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ARTICLE 23

MISCELLANEQOUS

Section 23.1. No Waiver. No consent or waiver, express or implied, by either party to or of any
breach or default by the other in the performance of any of its obligations shall be deemed or
construed to be a consent or waiver to or of any other breach or default by such party. Neither the
silence of the Owner nor the Owner's failure to complain of any act or failure to act of the
Construction Manager or to declare the Construction Manager in default, irrespective of how long
such failure continues, shall constitute a waiver of any right of Owner.

Section 23.2. Conflicts. In the event of any conflict between the terms, conditions, obligations
or provisions expressed in this Agreement and any term, condition, obligation or provision in any
of the other Contract Documents, the term, condition, obligation or provision of this Agreement
shall govern to the extent of the conflict.

Section 23.3. Assignment. This Agreement shall not be assigned, delegated or transferred in
whole or in part by the Construction Manager nor shall the Construction Manager assign any
monies due or to become due to it without the prior written consent of the Owner.

Section 23.4. Governing Law and Qualifications. (a) This Agreement is entered into in Tennessee
and shall be governed by and construed according to the laws of Tennessee. Any dispute arising
from or out of this Agreement shall be resolved in a federal or state court of competent jurisdiction
and venue in Memphis, Tennessee.

Section 23.5 No Payments to Officers or Employees of City or County. The Construction
Manager warrants that no part of the funds provided by the City, County and State shall be paid
directly or indirectly to any officer or employee of the City, County or State as wages,
compensation or gifts in exchange for acting as officer, agent, employee, Trade Contractor, sub-
subcontractor or consultant to either the Construction Manager or other entity in connection with
any Work contemplated or performed relative to this Agreement.

Section 23.6. Counterparts. This Agreement may be executed in one or more counterparts, each
of which shall be deemed an original, but all of which together shall constitute one and the same
Agreement.

Section 23.7. Article and Section Headings. Article and Section headings and the Table of
Contents contained in this Agreement are for ease of reference only and shall not affect the
interpretation or meaning of this Agreement.

Section 23.8. Parties in Interest. This Agreement shall inure to the benefit of and be binding upon
the parties, their sureties, and their respective successors, assigns and legal representatives.

Section 23.9. Severability. If any one or more of the provisions contained in this Agreement shall
for any reason be held invalid, illegal, unenforceable in any respect, such invalidity, illegality or
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unenforceability shall not affect any other provision of this Agreement, but it shall be construed
as if such invalid, illegal or unenforceable provision had never been contained in it.

Section 23.10. Trade Contractor Relations Requirements. By appropriate written agreement, the
Construction Manager shall require each Trade Contractor, to the extent of the Work to be
performed by the Trade Contractor to be bound to the Construction Manager by the obligations,
terms and conditions of this Agreement and the Contract Documents, and to assume toward the
Construction Manager all the obligations, terms, conditions and responsibilities which the
Construction Manager, by this Agreement and these Contract Documents, assumes toward the
Owner. Each Trade Contractor agreement shall preserve and protect the rights of the Owner under
this Agreement and the Contract Documents with respect to the Work to be performed by the Trade
Contractor so that subcontracting thereof will not prejudice the rights of the Owner. The
Construction Manager shall require each Trade Contractor to enter into similar agreements with
sub-subcontractors. The Construction Manager shall make available to each proposed Trade
Contractor, prior to the execution of the Trade Contract agreement, copies of this Agreement and
the Contract Documents to which the Trade Contractor will be bound. Trade Contractors shall
similarly make copies of this Agreement and the Contract Documents available to their respective
sub-subcontractors.

Section 23.11. Notices. All notices, requests, consents and other communications under this
Agreement shall be in writing and shall be deemed to have been duly given if hand-delivered or
mailed by certified or registered mail, return receipt requested, postage prepaid.

(a) If to the Owner, addressed to:
City of Memphis

125 North Main, Room 554
Memphis, TN 38103

Attention: XXX XXXXXXXXXX
Project Manager

(b) If to the Construction Manager, addressed to:

Attention;

The Owner or the Construction Manager may at any time change the addresses to which copies of
notices must be mailed by sending written notice to the other of such change in the manner
provided.

Section 23.12.  Exhibits. All Exhibits described in this Agreement shall be deemed to be
incorporated and made a part of this Agreement, except that if there is any inconsistency between
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this Agreement and the provisions of any Exhibit, the provisions of this Agreement shall control
to the extent of the inconsistency.

Section 23.13.  Entire Agreement. This Agreement, together with the Exhibits, the other
documents and the Contract Documents, constitutes the entire Agreement between the Owner and
the Construction Manager and supersedes all prior written or oral agreements, understandings,
representations, negotiations and correspondence between the parties. This Agreement shall not
be supplemented, amended or modified by the silence of the Owner, a failure of the Owner to act,
any course of dealing, course of performance or usage of trade and may only be amended or
modified by a written instrument. The Construction Manager and the Owner agree and stipulate
conclusively that both parties received the benefit of counsel before signing this Agreement.

Section 23.14. Joint Negotiation. This Agreement has been negotiated by the Owner and the
Construction Manager, and this Agreement shall not be deemed to have been negotiated and
prepared by the Owner or the Construction Manager, but by both equally.

Section 23.15. Third Party Beneficiary. This Agreement shall not be deemed to create any other
relation between Construction Manager and Owner other than as expressly provided herein and
shall not be for the benefit of any third party.

Section 23.16. Dispute Resolution. See Exhibit I - City of Memphis Dispute Procedure.

ARTICLE 24

NONDISCRIMINATION

Section 24.1. Nondiscrimination.

(a) All entities contracting with the City agree to abide by and to take affirmative action
when necessary to ensure compliance with the nondiscrimination clauses set out
below, and agree to show proof of nondiscrimination upon request and to post in
conspicuous places available to all associate agents and their employees. In the
event of noncompliance with city nondiscrimination clauses, or with provisions of
Executive Orders 11141 (age), 11246, 11375 (women), 12086 (Vietnam veterans),
110478 (federal employees), 11625 (minority business), 11701 (veterans), Title 41,
Chapter 60 (handicapped) and specifically the handicapped affirmative action
clause in Section 60-741.6.9 of OFCCP Rules, and any and all other federal laws
prohibiting discrimination, contracts may be canceled, terminated, or suspended in
whole or in part by the City of Memphis.

(b) The Construction Manager shall execute the “City of Memphis Certificate of
Nondiscrimination” contained herein as Exhibit “K” agreeing that he/she shall not
discriminate against any Trade Contractor, sub-subcontractor, employee, or
applicant for employment on the grounds of race, color, national origin or sex, in
accordance with the citations listed in the above paragraph; and shall require the
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(c)

Section 25.1.

execution of such a certificate for each Trade Contractor prior to award of any Trade
Contract with the further requirement that each sub-subcontractor shall include
identical requirements in any lower tier subcontracts which might in turn be made.
FAILURE TO EXECUTE SUCH CERTIFICATE SHALL CAUSE NON-
EXECUTION OF THE CONSTRUCTION MANAGEMENT AGREEMENT.
The Construction Manager and all Trade Contractors shall maintain copies of their
payrolls for each weekly payroll period for the life of the construction and for a
period of THREE (3) YEARS after final release and payment is made by the City
to the Construction Manager.

ARTICLE 25

EQUAL BUSINESS OPPORTUNITY PROGRAM

Equal Business Opportunity Program (EBO)

(a)

(b)

(c)

(d)

This project is subject to the requirements of Ordinance No. 5384 which establishes
the Equal Business Opportunity Program. It is the responsibility of the
Construction Manager to see that all requirements of the ordinance are met. The
goal of the EBO Program is to increase the participation of Minority and Women-
Owned Business Enterprises (M/WBE's) in the Owner's purchasing activities.
Toward achieving that objective, the M/WBE participation goal for this project is
hereby established as:

MBE%
WBE%

These percentages are defined as the dollar value of Trade Contracts awarded to
certified minority or women-owned business enterprises divided by the Guaranteed
Maximum Price of the Work (item No. 2 in Exhibit “E”’) amount.

Prior to the award of the first Trade Contract bid package, the Construction
Manager shall present to the City an “EBO Participation Plan” for approval. This
plan must include:

(1) The overall level and dollar amount of EBO participation the Construction
Manager anticipates to achieve in the performance of the contract.

(i1)) A breakdown of the EBO goal and EBO dollar amount to be achieved by
the award of each Trade Contract. This breakdown shall include a description of
the work to be accomplished by each Trade Contract.

IT IS THE RESPONSIBILITY OF THE CONSTRUCTION MANAGER TO
VERIFY WITH THE CITY OF MEMPHIS CONTRACT COMPLIANCE
OFFICE (CONTACT INFORMATION BELOW) THAT ANY M/WBE FIRM(S)
UTILIZED TO MEET THE PARTICIPATION GOAL ARE CERTIFIED AS A
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M/WBE FIRM. A listing of current M/WBE certified firms can be found on the
City’s website (www.cityofmemphis.org). On the City’s home page under “Doing
Business with the City”, go to the link entitled “Certified MWSBE Search”. Here
an entire listing of all certified M/WBE and SBE firms can be found or a search can
be performed for a particular firm. One or a combination of several M/WBEs may
be utilized to meet the established goal.

(e) If a Bidder desires to utilize an M/WBE firm not included on the City’s website, it
is the Bidder’s responsibility to confirm that the desired firm is certified by the City
of Memphis. Such confirmation must be obtained from the City’s Contract
Compliance Office, in writing, before the proposal/response due date. Requests for
verification must be submitted to the City’s Contract Compliance Office listed
below:

Contract Compliance Officer

City of Memphis

Office of Business Diversity and Compliance
125 North Main Street, Suite 546

Memphis, TN 38103

Phone: (901) 576-6210

Fax: (901) 576-6560

Section 25.2. EBO Supplemental Submittal Requirements

(a) Within fourteen (14) days after the signed Agreement has been submitted by the Trade
Contractor to the Construction Manager for execution, the Trade Contractor shall submit Letters
of Intent from the certified M/WBE Trade Contractors identified in Exhibit “L” to the Owner via
the Construction Manager for approval.

(b) Within ten (10) days after receipt of the executed contract from the Construction Manager,
the Trade Contractor shall submit copies of executed Trade Contracts with the certified M/WBEs
identified in Exhibit “L” to the Owner via the Construction Manager. The executed Trade Contract
shall include the scope of work to be performed by the M/WBE subcontractor.

(c) At the completion of the work, the Construction Manager shall submit to the Owner a final
schedule of participating certified M/WBE Trade Contractors, showing the final amount of each
Trade Contract and payments.

(d) With the submittal of Application for Payment, the Construction Manager shall provide
certification that he has paid all previous progress payments to M/WBE Trade Contractors utilizing

the form found in Exhibit “M” or Exhibit “N” (as appropriate) of the contract documents.

Section 25.3. Changes to Designated M/WBE Trade Contractors
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(a) Proposed changes to the designated participating M/WBE Trade Contractors during
performance of a contract, must be submitted to the Owner. The Construction Manager must make
every effort to replace a minority or women-owned business enterprise Trade Contractor with
another certified minority or women-owned business enterprise, based on said enterprises'
availability. All substitutes for minority or women-owned business enterprise Trade Contractors
require prior approval of the Owner, not to be unreasonably withheld; and said approval may be
granted for reasons including, but not limited to, the following.

(1) Trade Contractor requests that its subcontract agreement with the Construction Manager
be voided;

(i1) Trade Contractor is unable to perform the work; or
(ii1))  Trade Contractor has consistently performed unacceptable work.

Section 25.4. B2GNow Reporting

(a) B2GNow. The Construction Manager agrees to provide the City of Memphis with all
Trade Contractors participating on this contract and associated payments. It is
mandatory that this information be updated regularly in the software program
B2GNow.gov.

(b) Right to Withhold Payment. Failure to submit all subconsultant information in the
compliance tracking software, B2GNow, will result in the withholding of payment until
such information has been submitted. This information consists of any and all
subconsultants used on any City of Memphis project.

Section 25.5.  Failure to comply with any provision of Article 25

(a) A determination by the Owner that the Construction Manager or Trade Contractor
has failed to comply with any provision of this Article shall subject the offending
party to any or all of the following penalties:

(b) If the offending party is a M/WBE firm, denial or revocation of the City certification as a
M/WBE for a period not to exceed one (1) year;

(c) Withholding from the Construction Manager or Trade Contractor in violation ten (10)
percent (%) of all future payments, in addition to retainage, under the involved project until it is
determined that the contractor is in compliance;

(d) Withholding from the Contractor in violation all future payments under the involved
project until it is determined that the Contractor is in compliance;

(e) Exclusion from submitting a bid for any future procurement by the City until such time as
the Contractor demonstrates that it will comply with all of the applicable provisions contained in
this Article;
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6] Termination, by the City, of the contract.

Section 26.1

ARTICLE 26

PREVAILING WAGE ORDINANCE

Prevailing Wage Ordinance

(a)

This project is subject to the requirements of Ordinance No. 4665 which establishes
the Prevailing Wage Ordinance Program. It is the responsibility of the Construction
Manager to see that all requirements of the ordinance are met. The goal of the
Prevailing Wage Program is to ensure that workers on City-funded contracts for the
construction of, demolition, improvement, enlargement, alteration or replacement
of a public work in excess of $50,000 (Ordinance No. 5543 of 4-1-2014) shall
receive the prevailing wage rate for the class of work being performed by each
laborer, workman or mechanic as established by the State of Tennessee for Region
One, which includes Memphis and Shelby County. The Construction Manager
must ensure that Trade Contractors receiving $50,000 or greater comply with this
provision. Toward achieving that objective, the Prevailing Wage Program is hereby
established and requires the Construction Manager/Trade Contractor to:

(b) Construction Manager/Trade Contractor Responsibilities:

(1) Classify all workers in conformity with the wage rate determination included in the
construction contract.

(i1) Post the prevailing wage rates at the construction site and make these rates available to their
employees. Fringe benefits are included in City prevailing wage rates.

Section 26.2

(ii1))  Pay overtime compensation of one and one-half times the basic rate of pay
for all hours worked over forty (40) a week.

(iv)  Make only those deductions from wages authorized by law.

(V) Submit payrolls to the City on a weekly basis. The Contractor or
subcontractor must state that the payrolls are correct and complete, that the wage
rates paid to the workers during the reporting period equal or exceed the prevailing
wage rates included in the construction contract, and that the classifications used to
conform with the work the employee performs. The Prime Contractor is
responsible for submitting all payrolls including those of the subcontractor.

Payments to Covered Workers

(a)

Definitions:
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(b)

(1) “Apprentices” means those persons registered individually under a bona
fide apprenticeship program registered with the Bureau of Apprenticeship and
Training in the United States Department of Labor. The Contractor using the
apprentice must submit evidence of his/her indenture and/or apprenticeship
registration when the apprentice’s name appears on a submitted payroll.

(i1) “Commission” means the prevailing wage commission or administrative
delegate, the Tennessee Department of Labor.

(ii1))  “Covered Worker” means all workers employed on City construction
projects as defined by T.C.A. §12-402(c).

(iv)  “Trade Contractor” means one who performs part of the job called for in the
prime contract. This term shall include materialmen whose employees engage in
substantial operations at the project site, provided the employee of the materialmen
devotes as much as twenty percent (20%) of this work time on the construction
premises.

Prevailing Wage Rate Determination

(1) All covered workers shall receive the wages specified for their respective
classifications in the prevailing wage determination and in accordance with the
policies, conditions and rules of the City of Memphis Ordinance §4665 and
Tennessee Department of Labor Prevailing Act of 1975, as amended.

(i1) The City’s wage rate is based on the State of Tennessee’s wage rate for
Region One. Should the State revise its rate during the course of this contact the
wage rate reflected in Exhibits “O” and “P” shall remain in effect for the life of this
contract.

(c) Classification of Covered Workers: All Trade Contractors and sub-subcontractors must
classify covered workers in the contract and payroll records, in conformity with the schedule of
classifications appearing in the “City of Memphis Building Prevailing Wage Rates with Fringes”
and/or “Highway Prevailing Wage Rates with Fringes” which are bound herein.

Section 26.3

(2)

Section 26.4

(2)

Posting of Wage Rates

Each Trade Contractor or sub-subcontractor shall post and keep posted in a
conspicuous place at the site of the construction work a copy of the prevailing wage
rates prescribed in this contract and make these rates available to all covered
workers employed on this project at all reasonable times.

Overtime Compensation

All Trade Contractors and sub-subcontractors must pay overtime compensation as
required by any applicable federal or state laws, rules or regulations.

Page 89
Version Date 2/09/2021



Section 26.5 Deductions

(a) All Trade Contractors and sub-subcontractors shall make only those deductions
from wages authorized by law.

Section 26.6 Submittal of Payrolls

(a) The Trade Contractors and all sub-subcontractors shall submit weekly a copy of all payrolls to
the contracting agency at the address below and shall state that the payrolls are correct and
complete, that the wage rates paid to covered workers during the reporting period equal or exceed
those determined by the Commission, and that the classifications set forth for each covered worker
conform with the work she/he performs.

City of Memphis

Division of Finance

125 North Main Street — Room 368
Attn: Director of Finance
Memphis, TN 38103-2017

Phone No.: (901) 576-6657

Section 26.7 Inspection of Records

(a) The Construction Manager and Trade Contractors will make his/her employment
records available for inspection by representatives of the contracting agency, the
Commission, and the Tennessee Department of Labor and will permit such
representatives to visit construction projects at all reasonable times.

Section 26.8 Underpayment of Wages

(a) Underpayment for covered workers shall be handled in accordance with policies and
conditions of the City of Memphis Office of Prevailing Wages, Phone No.: (910) 576-
6311.

Section 26.9 Bond for Compliance

(a) The bond of the Trade Contractor and sub-subcontractor shall contain a provision
obligating such contractor or subcontractor to a faithful performance of each and every
requirement imposed upon such Contractor or subcontractor under the terms of this
contract.

Section 26.10 Subcontracts

(a) The Contractor shall insert in any subcontract the clause set forth in (b) and also a
clause requiring the subcontractors to include these clauses in any lower tier
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Section 27.1

subcontracts which they may enter into, together with a clause requiring this
insertion in any further subcontracts that may in turn be made.

ARTICLE 27

DRUG FREE WORKPLACE

City of Memphis Drug Free Workplace Policy

(a)

(i)

The Construction Manager, Trade Contractors, and all sub-subcontractors will
acknowledge and adhere to the City of Memphis Drug Free Workplace policy and
agrees to during performance of the Work:

(1) To require drug and alcohol screening (urine testing, breath analysis, or
other testing procedures) in the following situations: Pre-Employment; Department
of Transportation Commercial Drivers, Reasonable Suspicion; Post Accident and
Follow Up Drug Testing as part of Substance Abuse Rehabilitation.

To operate a drug free workplace program or alcohol testing program with

requirements at least as stringent as the City of Memphis.

The Construction Manager, Trade Contractors, and all sub-subcontractors shall sign the form
contained herein as Exhibit “Q”. The Construction Manager shall retain the signed forms and
make them available to the City of Memphis upon request.

Section 28.1

ARTICLE 28

SUSPENSIVE LIABILITY AGREEMENT

Suspensive Liability Agreement

(2)

Notwithstanding any term, condition, obligation or provision in this Agreement,
any other writing, any other agreement, any oral understanding or agreement, or
any conduct or failure to act by the Owner, the Construction Manager stipulates
and agrees conclusively that the Construction Manager has against the Owner no
right, entitlement or claim for any payment, compensation, cost or remuneration of
any type other than pursuant to the terms of this Agreement.
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Section 29.1

(a)

ARTICLE 29

EMPLOYMENT OF ILLEGAL IMMIGRANTS

Employment of Illegal Immigrants

The Construction Manager hereby certifies to comply with all applicable federal
and state laws prohibiting the employment of individuals not legally authorized to
work in the United States. The Construction Manager shall not knowingly:

(1) Utilize the services of illegal immigrants; or

(i1) Utilize the services of any Trade Contractor who will utilize the services
of illegal immigrants in the performance of the contract. In the event the
Construction Manager fails to comply with any and all local, state and federal laws
prohibiting the employment of individuals not legally authorized to work in the
United States, this agreement may be canceled, terminated or suspended in whole
or in part by the City, and the Construction Manager may be prohibited from
contracting to supply goods and/or services to the City for a period of one (1) year
from the date of discovery of the usage of illegal immigrant services in the
performance of a contract with the City.
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IN WITNESS WHEREOF, the parties have made and executed this Agreement as of the day and

year first above written.

(this contract is executed in triplicate)

CITY OF MEMPHIS, TENNESSEE Name of Const Management Firm

By

Mayor

Date:

By

City Engineer

Date:

APPROVED:

By

City Attorney

ATTEST:

By

By

Printed Name

ATTEST:

Printed Name

Comptroller
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STATE OF TENNESSEE )
) ss.
COUNTY OF SHELBY )

Personally appeared before me a Notary Public, , with whom I
am personally acquainted, and who, upon oath, acknowledged himself to be the

of CITY OF MEMPHIS, and that he as such s
being authorized so to do, executed the foregoing Instrument for the purpose contained therein, by
signing the name of the corporation by himself as

Witness my hand and seal this day of , 20XX.

NOTARY PUBLIC

My Commission Expires:

STATE OF )

) ss.

COUNTY OF )

Personally appeared before me a Notary Public, , with whom I

am personally acquainted, and who, upon oath, acknowledged himself to be the
of , and that he as such

, being authorized so to do, executed the foregoing Instrument for the
purpose contained therein, by signing the name of the corporation by himself as

Witness my hand and seal this day of , 20XX.

NOTARY PUBLIC
My Commission Expires:
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EXHIBIT “A”

PROJECT DESCRIPTION

Add a brief few sentences describing the project.
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EXHIBIT “B”

GENERAL SCOPE OF WORK

L The furnishing of all labor, material, tools, equipment, services, transportation, all
temporary equipment, structures and work, and the payment of all costs incidental and necessary,
including but not limited to all materials, labor, services and taxes to furnish the pre-construction
services set forth in the Construction Management Agreement to which this is an Exhibit, and
complete the construction of the in Memphis, Tennessee,
in accordance with the Contract Documents prepared and to be prepared for the Project.
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IIL.

I1I.

IV.

EXHIBIT “C”

CONTRACT DOCUMENTS

This Agreement and all Exhibits attached hereto.

Drawings prepared (dated ) and to be prepared by:

(Name and address of design firm)

Specifications prepared (dated ) and to be prepared by:

(Name and address of design firm)
Addenda, including but not limited to, all drawings and attachments thereto.

To be determined at completion of GMP.
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EXHIBIT “D”

CONSTRUCTION MANAGER’S ORGANIZATIONAL CHART
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EXHIBIT “E”

COMPONENTS OF GUARANTEED MAXIMUM PRICE

Pursuant to Article 4 of this Agreement, the Owner and the Construction Manager have agreed to
establish Guaranteed Maximum Prices for (1) the General Conditions - Construction Management
Site Office Support Costs; (2) the Cost of the Work, exclusive of Construction Management Site
Office Support Costs; and (3) Fee of the Construction Manager. The Owner agrees to pay the
Construction Manager for the Cost of the Work as defined in Section 4.1[c] up to the amount of
the Guaranteed Maximum Price for each of the foregoing items. The maximum cost to the Owner
for the Work to be performed by the Construction Manager is guaranteed not to exceed the cost of
such item as reflected below:

1. General Conditions - Construction Management Site Office Support Costs - For the
purpose of clarification it is understood and agreed that the Guaranteed Maximum Price for
Construction Management Site Office Support Costs includes, but is not limited to, all costs
associated with the following items:

Field engineering and layout

Office trailers and furniture

Office supplies

Telephones

Facsimile machine(s)

Radios

Temporary utilities

Jobsite toilets

Jobsite water and ice

Project sign

Jobsite vehicle expenses

Safety supplies

Storage trailers

As-built drawings

Progress photos (monthly)

Clean-up

Dumpster fees and trash removal

Insurance not covered by Owner’s program
Building permit fee (based on a $XXXXXXXXX GMP)
Jobsite security

T ROoTB OB FRTIINER MO 0 o

Guaranteed Maximum Price for General Conditions. .......ccoeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeenn. $
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EXHIBIT “E”

2. For the purposes of clarification, it is understood and agreed that the Guaranteed Maximum
Price of the Work, exclusive of Construction Management Site Office Support Costs, includes, but
is not limited to, all costs associated with the following items:

Sitework

Concrete

Masonry

Metals

Woods and plastics

Thermal and moisture protection
Doors and windows

Finishes

Specialties

Equipment

Furnishings

Special Construction

Conveying Systems

Mechanical

Electrical

Site Specific General Conditions
q- CM Contingency

BOBBITATIER MO QA0 O

Guaranteed Maximum Price of the Work, exclusive
of Construction Management Site Office Support Costs and Fee..........cccoceuvennenneen. $

3. The Fee includes all compensation, payments and remuneration of any kind, including
overhead and profit, of any description, of the Construction Manager for the Project which the
Owner is obligated to pay the Construction Manager in connection with or growing out of the
Work, subject only to any Change Order duly executed in accordance with this Agreement.

Guaranteed Maximum Price of Construction Manager’s Fee............cccccvevuvennennen. $
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EXHIBIT “F”

BID PROCEDURE CRITERIA

This exhibit provides for the bidding and contract award procedures to be used for each of the
Trade Contracts.

1. Construction Manager shall prepare the Contract Documents for each Trade Contract.
Each trade contract will be held by the Construction Manager and will utilize the
Owner’s contract format. In addition to the technical specifications and drawings for
each trade contract, the “front end” documents shall include the following:

PROJECT NAME
LOCATION AND/OR ADDRESS
MEMPHIS, TN

TABLE OF CONTENTS

DIVISION 0 - BIDDING AND CONTRACT REQUIREMENTS

SECTION 00010 - LEGAL NOTICE TO BIDDERS

SECTION 00100 - INSTRUCTIONS TO BIDDERS

SECTION 00310 - BID FORM

SECTION 00410 - BID BOND

SECTION 00420 - CERTIFICATE OF NONDISCRIMINATION
SECTION 00430 - EQUAL BUSINESS OPPORTUNITY PROGRAM
SECTION 00440 - CERTIFICATE OF A DRUG FREE WORKPLACE

The Owner will provide the Construction Manager with electronic files containing the above
contract sections.

2. The Construction Manager shall propose to the Owner a pre-approved bidders list for
each trade contract to be awarded. All contractors on the pre-approved list must be
licensed contractors in the State of Tennessee. The pre-approved bidders list for each
trade contract to be awarded shall be sufficient enough to provide for at least three (3) bid
submittals for each trade contract to be awarded.

3. The bid opening for each trade contract will be held in a pre-determined location in City
Hall. The date and time of each bid opening will be set by the Construction Manager.

4. The Construction Manager shall prepare a bid tab reflecting each bidder with the
lowest/best bidder identified.

5. The Construction Manager will be responsible for addressing any bid protests.
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EXHIBIT “G”

WEATHER DELAY

Construction time shall include all normal weather conditions, such as rain, snow, and freezing
temperatures. Extension of time will not be allowed for the normal inclement weather, as recorded
by the Memphis area office of the National Weather Service. Claims for delay attributed to
unusually severe weather must be supported by National Weather Service Climatological data
covering the period in question and the same calendar period for the five (5) preceding years.
When the weather for the period in question exceeds in intensity or frequency the five (5) year
average for the same period, a time extension will be considered in accordance with Article 3.
Comparison will be on a monthly basis. For a day to be considered as a possible non-working day
due to rainfall, the rain on that day must exceed 0.05 inches. Whether or not a time extension is
granted will depend upon the effect of the weather on the work being performed during the period
in question.
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EXHIBIT “H”

ESCROW AGREEMENT

This Agreement is entered into as of this day of , 20___, by and between
City of Memphis ("City"), ("Contractor"), and First
Tennessee Bank National Association ("Bank").

WITNESSETH:

WHEREAS, City and Contractor have entered into a contract dated
(the "Contract') for the construction of certain improvements to
real property in connection with a project designated in City's [funding source]; and

WHEREAS, Section 00710, Article 4 of the Contract provides for a certain percentage to be
withheld by City from each progress payment made on account of the Contract price (hereinafter
referred to as "Retainage"); and

WHEREAS, City has selected Bank to be “Escrow Agent” for said Retainage;
NOW, THEREFORE it is mutually agreed among the parties hereto that:

1. City hereto shall cause a separate interest-bearing Escrow Account, Account No.
("the Escrow Account") to be established with the Escrow Agent. The
proceeds of the Escrow Account shall be the property of Contractor and shall be subject
to the rights of City if Contractor defaults on or does not complete the Contract. All
interest earned on deposited Retainage shall be paid to the Contractor in accordance
with this Agreement. Contractor shall provide Bank with a W-9 and such other
information as Bank may require in order to set up the Escrow Account. The Account will
use Contractor’s tax identification number.

2. Such Retainage shall not be released from the Escrow Account without the prior written
approval of City (a letter bearing the signature of the Comptroller of the City of Memphis
must be presented to the Bank requesting such release of Retainage) with a copy of said
letter to be sent to Contractor in the manner provided for transmission of notice as
provided in the Contract between City and Contractor.

3. From and after the date hereof, as each progress payment is made pursuant to Sections
4.2 and 4.3, Article 4 of the Contract, the Retainage withheld by City pursuant to the
provisions of the Contract shall be concurrently deposited to the Escrow Account.

4. Until satisfactory completion in full of the Contract, City has and shall retain a first lien on
and security interest in the Escrow Account. This security interest shall terminate upon
City’s execution of a release, to the extent of such release. Upon request for partial
reduction of retainage as provided in the contract, or upon satisfactory completion in full
of the Contract by the Contractor, to be evidenced by a written release delivered to the
Escrow Agent, said release to be signed and executed by City, all funds accumulated in
the Escrow Account, together with any accumulated interest or other earnings thereon,
shall be paid promptly to the Contractor. Notwithstanding anything herein to the contrary,
Contractor hereby agrees that the Escrow Account may be drawn against by City to pay
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any and all costs, including reasonable attorneys' fees and court costs arising out of any
lien or claim for lien filed by anyone claiming by, through or under the Contractor in
connection with the Contract and/or arising out of any breach of the Contract by
Contractor.

5. In the event of any dispute regarding this Agreement, or in the event that any of the parties
hereto do not agree as to the disposition of the funds in the Escrow Account, the parties
hereto agree that the Escrow Agent shall be released of any further obligation under this
Agreement by tendering the funds maintained in the Escrow Account into a court of
competent jurisdiction in an action in the nature of an interpleader.

6. City may replace Escrow Agent by notifying Bank. Upon receipt of such notice, Escrow
Agent shall transfer all funds then on deposit in the Escrow Account to such bank selected
by City within ten (10) business days of such notice from City. City shall notify Contractor
of the substitute escrow agent and related escrow account within thirty (30) business days
of such transfer of funds to said substitute escrow agent.

7. Escrow Agent may resign as Escrow Agent by notifying City and Contractor in writing of
its intent to resign as Escrow Agent. Upon receipt of such notice, City and Contractor
agree that City shall have the right to approve a substitute escrow agent within ten (10)
business days of such notice from Escrow Agent. Escrow Agent shall transfer all funds
then on deposit in the Escrow Account to such bank selected by City.

8. To the extent permitted by law, the parties hereto agree to indemnify and hold the Escrow
Agent harmless from any loss, damages, or liabilities of any kind whatsoever, whether
foreseen or unforeseen, whether direct or indirect arising out of or in connection with this
Agreement, the Escrow Account and the funds contained therein, or the performance of
the Escrow Agent’s obligations hereunder, except liability resulting from Escrow Agent’s
negligence or misconduct. The Escrow Agent may rely upon the signatures of any
correspondence from either or both of Owner/Borrower and/or Contractor as being the
authenticate signatures of persons duly authorized to act on behalf of the
Owner/Borrower or Contractor.

9. Except for the expressed provisions made in this Agreement, nothing provided in this

Agreement shall be construed to modify or to amend the terms and provisions of the
Contract.

REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK
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In witness thereof, the parties, by their signatures hereto have executed or approved this
ESCROW AGREEMENT.

CITY OF MEMPHIS Approved as to Legal Form
By: By:
Mayor Chief Legal Officer/City Attorney
CONTRACTOR BANK
By: By:
Signature Signature
Printed or Typed Name and Title Printed or Typed Name and Title
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EXHIBIT “I”

CITY OF MEMPHIS DISPUTE PROCEDURE

INITIAL DECISIONS - Consultant shall decide meaning and intent of technical specifications
and any plan or drawing where same may be found obscure or be in dispute.

FINAL DECISIONS - Any unresolved dispute between the Consultant and the Construction
Manager shall be referred to the Administrator, Land Development/Budget for resolution. Should
the Construction Manager not be satisfied with the decision of the Administrator, he shall be
allowed to appeal the decision to the City Engineer, who, after such hearings and discussions as
he deems appropriate, shall render a decision. Should the Construction Manager not be satisfied
with the decision of the City Engineer, he shall be allowed to appeal the decision to the Mayor,
who, after such hearings and discussions as he deems appropriate, shall render a final and
conclusive decision. The City of Memphis Dispute Procedure set out herein shall be mandatory
but non-binding subject to the parties’ rights to litigate disputes as provided in the following
paragraph.

DISPUTES - Any dispute arising from execution of this contract shall be governed, construed and
enforced according to the laws of the State of Tennessee. All actions, whether sounding in contract
or in tort, relating to the validity, the construction, the interpretation, and the enforcement of this
contract shall be instituted and litigated in courts of the State of Tennessee located in Shelby
County, Tennessee, and in no other. In accordance herewith, parties to this contract submit to the
jurisdiction of the courts of the State of Tennessee, located in Shelby County, Tennessee.
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EXHIBIT “J”

PERFORMANCE BOND

STATE OF TENNESSEE ( COUNTY)

KNOW ALL MEN BY THESE PRESENTS, THAT:

We, (Herein called the "Construction Manager")

of
(Partnership or Corporation)

organized and existing under and by virtue of the Laws of the State of

, as Principal, and

as Surety, do hereby acknowledge ourselves indebted and firmly bound and held unto City of Memphis,
Tennessee (Hereinafter called the "Owner"), a corporation existing under and by virtue of the laws of
Tennessee, for the use and benefit of those entitled thereto, in the sum of

$ ) (Dollars) for the payment of which well and truly to be made, in lawful
money of the United States we do hereby bind ourselves, successors, assigns, heirs and personal
representatives.

BUT THE CONDITION OF THE FOREGOING OBLIGATION OR BOND IS THIS:
Whereas, the Owner has engaged the said Construction Manager, for the sum of

© ) (DOLLARS)

to construct: Project Title

as more fully appears in a written agreement or contract bearing date of , a copy of which
said agreement or contract is by reference hereby made a part hereof, and it is the desire of the said Owner
that the said Contractor shall assume all undertaking under said agreement or contract, and shall assure
and protect all laborers and furnishers of material on said work both as required by Tennessee Code
Annotated Section 12-4-201 ef seq., as amended, and also independently of said statutes.

NOW, THEREFORE, if the said Construction Manager shall fully and faithfully perform all undertakings and
obligations under the said agreement or contract herein before referred to and shall fully indemnify and
save harmless the said Owner from all costs and damage whatsoever which it may suffer by reason of any
failure on the part of said Contractor so to do, and shall fully reimburse and repay the said Owner any and
all outlay and expense which it may incur in making good any such default, and shall fully pay for all of the
labor, materials and work used by said Construction Manager or any immediate or remote Contractor or
Furnisher of material under him in the performance of said Contract, in lawful money of the United States,
as the same shall become due, then this obligation or bond shall be null and void, otherwise to remain in
full force and effect.

AND, for value received, it is hereby stipulated and agreed that no change, extension of time, alteration or
addition to the terms of the said agreement or contract or to the work to be performed thereunder or the
specifications accompanying the same shall in anywise affect the obligations under this obligation or bond,
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and notice is hereby waived of any such change, extension of time, alteration or addition to the terms of the
agreement or contract or to the work or to the specifications.

IN WITNESS WHEREOF, the said Construction Manager has hereunder affixed its signature and said
Surety has hereunto caused to be affixed its corporate signature and seal, by its duly authorized officers,
on this day of ,20

CONSTRUCTION MANAGER

Contractor's Company Name

Signature

Printed or Typed Name and Title

SURETY

SURETY:

BY:
Attorney in Fact - Signature

CITY OF MEMPHIS

Printed or Typed Name

APPROVED: COUNTERSIGNED:
Mayor BY:

Tennessee Agent

APPROVED:

Print Name

City Attorney Address

Telephone Number
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EXHIBIT “K”

CITY OF MEMPHIS CERTIFICATE OF NONDISCRIMINATION

As Bidder, Construction Manager, or Trade Contractor on a City of Memphis Construction Contract,

(NAME OF PROJECT)

the undersigned states that it does not discriminate against any subcontractor, employee, or applicant
for employment on the grounds of race, color, national origin or sex and, if awarded a contract for this
project, agrees in performance of work:

1. Not to discriminate against any subcontractor, employee, or applicant for employment on the grounds
of race, color, national original or sex;

2. To maintain payrolls of laborers and mechanics employed on this contract until five (5) years after
final release and final payment by the City;

3. To require a similar certificate to be executed by each subcontractor at the time a subcontract is
executed under the contract with the requirement that such subcontractor agrees to require a similar
certificate of requirement on any lower tiers of subcontracts.

4. To conform with federal law, state statutes, executive orders, and local ordinances identified and
listed under Nondiscrimination, Section 00100, “Instructions to Bidders”, Paragraph 19 criteria.

Contractor's Name

Date

Signature

Printed or Typed Name and Title
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EXHIBIT “L.”

CITY OF MEMPHIS MINORITY/WOMEN-OWNED BUSINESS ENTERPRISE COMPLIANCE FORM

PROJECT TITLE:

TRADE CONTRACT:

Project Goal: %MBE
%WBE

The following sections must be completed by the bidder. A certified Trade Contractor or supplier is defined
as a firm from the list of certified firms provided on the City of Memphis website.

Bidder's Name
Section A - If the bidder is a certified firm, so indicate here with a check mark.

MBE WBE

Section B - Identify below those certified firms that will be employed as subcontractors or suppliers on this
project. By submitting this bid, the bidder commits to the use of the firms listed below.

$ = Show the dollar value of the subcontract to be awarded to this firm
% = Show the percentage this subcontract is of your base bid

M/WBE = Show by inserting an M or W whether the subcontractor is an MBE or WBE

$ % M/WBE CERTIFIED SUBCONTR. NAME, ADDRESS, TEL. NO.
$ % = Total MBE
$ % = Total WBE
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EXHIBIT “M”

AFFIDAVIT AND PARTIAL WAIVER OF CLAIMS AND LIENS AND RELEASE OF RIGHTS FOR TRADE
CONTRACTORS

The undersigned, who is the (designate title) of which is the
(designate whether Trade Contractor, supplier or otherwise) for the
(designate the type of work, supplies or services rendered) on the improvements constructed on the premises hereafter identified, declares that his/her
contract with (Construction Manager) is in the total amount of $ , which includes
extras and all change orders to the date hereof.

The undersigned further states that as of (date) the total value of work completed and material stored is $
Of this amount, $ has been received (the receipt and sufficiency of which is hereby acknowledged by the undersigned) |nc|ud|ng
$ in payment of Payment Application or Invoice Number . A total of § is being held as
retainage.

In consideration of the amounts and sums received, the undersigned does hereby waive and release to the City of Memphis (Owner) and to
(Construction Manager) any and all claims, liens, and rights to liens upon the premises described below and upon
improvements now thereon, and upon the monies or other considerations (due as of the date of the aforesaid payment application or invoices from
the City of Memphis (Owner) or (Construction Manager) or from any other person, firm or corporation, said claims, liens,
and rights to liens being on account of labor, services, materials, fixtures or apparatus heretofore furnished by or at the request of the undersigned.
The premises as to which said claims, liens, and rights to liens are hereby released are identified as follows:

Project Name:

Address of Project:

City: Memphis County: Shelby State: TN Zip Code:

The undersigned further represents and warrants that s/he is duly authorized and empowered to sign and execute this waiver on his/her own behalf
and on behalf of the company or business for which s/he is signing; that s/he has properly performed all work and furnished all the materials of the
specified quality per plans and specifications and in a good and workmanlike manner through the date of said payment application or invoice; that s/he
has paid for all the labor, materials, equipment, and services that he has used or supplied to the above premises through the date of said payment
application or invoice; that s/he has no other outstanding and unpaid payment applications, invoices, retentions, holdbacks, chargebacks or unbilled
work or materials against (Construction Manager) as of the date of the aforementioned payment application; and that any
materials which have been supplied or incorporated into the above premises were either taken from his/her fully-paid or open stock or were fully paid
for and supplied as stated on the payment application or invoice.

The undersigned further agrees to reimburse and does hold harmless and fully indemnify the City of Memphis (Owner) and
(Construction Manager) for any losses or expenses should any such claims, liens, or rights to liens be asserted (by
the undersigned or by any laborer, materialman or subcontractor of the undersigned), including, without implied limitation, attorneys’ fees incurred in
the defense thereof.

The undersigned further accepts and acknowledges the receipt of the aforesaid sums in full accord and satisfaction for the aforementioned claims with
full knowledge that the contractors, City of Memphis (Owner) and (Construction Manager), their successors and assigns,
are relying thereon; and furthermore, the undersigned agrees to perform, now and in the future, each and every covenant and provision of this written
contract or supplier’s agreement (as the case may be) as modified or changed in writing with (Construction Manager) or
any Trade Contractor of (Construction Manager) hereby acknowledging that said contract or supplier's agreement is now
in full force and effect.

In addition, for and in consideration of the amounts and sums received, the undersigned hereby waives, releases and relinquishes any and all
claims, rights or causes of action whatsoever arising out of or in the course of the work performed on the above-mentioned project, contract or event
transpiring prior to the date hereof, excepting the right to receive payment for work performed and properly completed and retainage, if any, after the
date of the above-mentioned payment application or invoices.

Signed and delivered the day of , 20 . Company

By:

(Printed Name)

(Signature)

Title:
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Before me, the undersigned Notary Public in and for the said County and State, personally appeared
and acknowledged execution of the foregoing affidavit as his/her voluntary act and deed and further stated that the facts recited are true of his/her
personal knowledge.

My Commission Expires:

Notary Public
Residence County/State:
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EXHIBIT “N”

AFFIDAVIT AND FINAL WAIVER OF CLAIMS AND LIENS AND RELEASE OF RIGHTS FOR
SUBCONTRACTORS

The undersigned, who is the (designate title) of which is the
(designate whether Trade Contractor, supplier or otherwise) for the
(designate the type of work, supplies or services rendered) on the improvements constructed on the premises hereafter identified, declares that his/her
contract with (Construction Manager) is in the total amount of $ , which includes
extras and all change orders to the date hereof.

The undersigned further states that as of (date) all work on said project has been performed and completed in accordance with
the plans and specifications for the project, and said work has been accomplished in accordance with the terms and conditions of his/her subcontract
and those documents which, by reference, are a part of said subcontract. The total value of work completed and material stored is

$ . Of this amount, $ has been received (the receipt and sufficiency of which is hereby acknowledged by
the undersigned) including $ in payment of Payment Application or Invoice Number . A total of
$ is being held as retainage.

In consideration of the amounts and sums received, the undersigned does hereby waive and release to the City of Memphis (Owner) and to
(Construction Manager) any and all claims, liens, and rights to liens upon the premises described below and upon
improvements now thereon, and upon the monies or other considerations (due as of the date of the aforesaid payment application or invoices from
the City of Memphis (Owner) or (Construction Manager) or from any other person, firm or corporation, said claims, liens,
and rights to liens being on account of labor, services, materials, fixtures or apparatus heretofore furnished by or at the request of the undersigned.
The premises as to which said claims, liens, and rights to liens are hereby released are identified as follows:

Project Name:

Address of Project:
City: Memphis County: Shelby State: TN Zip Code:

The undersigned further represents and warrants that s/he is duly authorized and empowered to sign and execute this waiver on his/her own behalf
and on behalf of the company or business for which s/he is signing; that he has properly performed all work and furnished all the materials of the
specified quality per plans and specifications and in a good and workmanlike manner as required by the contract; that s/he has paid for all the labor,
materials, equipment, and services that s/he has used or supplied to the above premises as required by the contract; that s/he has no other outstanding
and unpaid payment applications, invoices, retentions, holdbacks, chargebacks or unbilled work or materials against
(Construction Manager); and that any materials which have been supplied or incorporated into the above premises were either taken from his/her fully-
paid or open stock or were fully paid for and supplied as stated on the payment application or invoice.

The undersigned further agrees to reimburse and does hold harmless and fully indemnify the City of Memphis (Owner) and
(Construction Manager) for any losses or expenses should any such claims, liens, or rights to liens be asserted (by
the undersigned or by any laborer, materialman or subcontractor of the undersigned), including, without implied limitation, attorneys’ fees incurred in
the defense thereof.

The undersigned further accepts and acknowledges the receipt of the aforesaid sums in full accord and satisfaction for the aforementioned claims
with full knowledge that the contractors, City of Memphis (Owner) and (Construction Manager), their successors and
assigns, are relying thereon; and furthermore, the undersigned agrees to perform, now and in the future, each and every covenant and provision of
this written contract or supplier's agreement (as the case may be) as modified or changed in writing with (Construction
Manager) or any Trade Contractor of (Construction Manager) hereby acknowledging that said contract or supplier’s
agreement is now in full force and effect.

In addition, for and in consideration of the amounts and sums received, the undersigned hereby waives, releases and relinquishes any and all
claims, rights or causes of action whatsoever arising out of or in the course of the work performed on the above-mentioned project, contract or event
transpiring prior to the date hereof, excepting retainage, if any, after the date of the above-mentioned payment application or invoices.

Signed and delivered the day of , 20 . Company

By:
(Printed Name)

(Signature)

Title:
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Before me, the undersigned Notary Public in and for the said County and State, personally appeared
and acknowledged execution of the foregoing affidavit as his/her voluntary act and deed and further stated that the facts recited are true of his/her
personal knowledge.

My Commission Expires: Notary Public:

Residence County/State:
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EXHIBIT “O”

CITY OF MEMPHIS
2019 BUILDING WAGE RATES

Rates Effective January 1, 2019 through December 31, 2019

Boilermakers
Brickmasons and Blockmasons
Carpenters
Tile and Marble Setters
Cement Masons and Concrete Finishers
Construction Laborers
Paving, Surfacing, and Tamping Equipment Operators
Operating Engineers and Other Construction Equipment Operators
Drywall and Ceiling Tile Installers
Tapers
Electricians
Glaziers
Insulation Workers, Mechanical
Painters, Construction and Maintenance
Pipelayers
Plumbers, Pipefitters, and Steamfitters
Reinforcing Iron and Rebar Workers
Roofers
Sheet Metal Workers
Structural Iron and Steel Workers
Solar Photovoltaic Installers
Helpers--Brickmasons, Blockmasons, Stonemasons, and Tile
and Marble Setters
Helpers--Carpenters
Helpers--Electricians
Helpers--Pipelayers, Plumbers, Pipefitters, and Steamfitters
Helpers--Roofers

Construction and Building Inspectors
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$25.35
$14.35
$15.20
$15.00
$12.60
$10.70
$14.05
$14.80
$14.25
$16.45
$16.70
$14.55
$16.00
$13.00
$14.35
$17.20
$15.75
$13.95
$12.65
$16.55
$18.50

$12.25
$12.80
$10.85
$10.15
$10.25
$17.8



EXHIBIT “P”

CITY OF MEMPHIS
2019 HIGHWAY WAGE RATES

Rates Effective January 1, 2019 through December 31, 2019

CLASSIFICATION WAGE
Bricklayers Ladrillero $16.15
Carpenters/Leadperson Carpintero o Lider $19.84
Class "A" Operators Operador Clase A $21.68
Class "B" Operators Operador Clase B $19.34
Class "C" Operators Operador Clase C $20.10
Class "D" Operators Operador Clase D $18.66
Concrete Finisher Terminador de Cemento $17.40
Drill Operation (cassion) Operador de Perfordora $33.61
Electricians Electricista $30.11
Farm Tractor Operator (Power Broom) Operador de Tractor de Rancho $15.29
Iron Workers (Reinforcing) Herrero $18.44
Iron Workers (Structural) Herrero de Estructura $19.13
Mechanic (Class 1) Heavy Duty Mecanico Clase 1 $24.31
Mechanic (Class Il) Light Duty Mecanico Clase 2 $21.54
Painter/Sandblaster Pintor o Lijador $29.85
Powder Person Blaster Proveedor de Explosivos $22.40
Skilled Laborer Obrero Diestro $17.30
Survey Instrument Operator Operador de Agrimensor $23.68
Sweeping Machine (Vacuum) Operator Operador de Barredora $17.63
Truck Driver (2 Axles) Camionero (2 ejes) $17.39
Truck Driver (3/4 Axles) Camionero (3 0 4 ejes) $16.60
Truck Driver (5 or more axles) Camionero (5 o mas ejes) $18.61
Unskilled Laborer Obrero no Diestro $14.84
Worksite Traffic Coordinator Coordinar de Trafico en el Lugar de Trabajo $19.12
Crane Operator Operador de la Grua $22.15
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EXHIBIT “Q”

CITY OF MEMPHIS CERTIFICATE OF DRUG FREE WORKPLACE

As Construction Manager, Trade Contractor, or Sub-subcontractor on a City of Memphis Construction
Contract,

(NAME OF PROJECT)
the undersigned states that it acknowledges and adheres to the City of Memphis Drug Free
Workplace policy and if awarded a contract for this project, agrees in performance of work:

1. To require drug and alcohol screening (urine testing, breath analysis, or other testing procedures) in
the following situations: Pre-Employment; Department of Transportation Commercial Drivers, Reasonable
Suspicion; Post Accident and Follow Up Drug Testing as part of Substance Abuse Rehabilitation.

2. To operate a drug free workplace program or alcohol testing program with requirements at least as
stringent as the City of Memphis.

Contractor's Name

Date

Signature

Printed or Typed Name and Title
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